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Title  16 — Commercial  Practices 

CHAPTER  I— FEDERAL  TRADE 
COMMISSION 

SUBCHAPTER  C— RULES,  REGULATIONS,  STATE- 
MENTS,  AND  INTERPRETATIONS  UNDER  MAG- 
NUSON-MOSS  WARRANTY  ACT 

PART  701— DISCLOSURE  OF  WRITTEN 
CONSUMER  PRODUCT  WARRANTY 
TERMS  AND  CONDITIONS 

PART  702— PRE-SALE  AVAILABILITY  OF 
WRITTEN  WARRANTY  TERMS 

I.  History  of  the  Proceeding.  Tlie  Fed¬ 
eral  Trade  Commission,  pursuant  to 
Title  I,  sections  109  and  110  of  the  Mag- 
nuson-Moss  Warranty — Federal  Trade 
Commission  Improvement  Act,  Pub.  L. 
93-637  (15  U.S.C.  §§  2309,  2310),  here¬ 
after  referred  to  as  “the  Act”,  has  con¬ 
ducted  a  proceeding  for  the  promulga¬ 
tion  of  two  Rides,  one  setting  forth  the 
terms  and  conditions  to  be  disclosed  in 
written  consumer  product  warranties, 
and  another  setting  forth  requirements 
for  making  written  warranties  available 
to  consumers  prior  to  sale. 

Notice  of  this  proceeding,  including 
the  proposed  rules,  was  published  in  the 
Federal  Register  on  July  16,  1975  (40 
FR  29895  (1975)).  The  notice  urged  all 
interested  persons  to  erpress  their  Ap~ 
proval  or  disapproval  of  the  proposed 
rules,  or  to  recommend  revisions  thereof, 
and  to  give  a  full  statement  of  their 
views,  supplemented  by  aH  appropriate 
documentation.  The  documents  support¬ 
ing  the  propiosed  rules,  and  a  report  of 
the  Commission  staff  discussing  the  pro¬ 
posed  rules  and  the  supporting  docu¬ 
mentation,  were  placed  on  the  public 
record  and  made  available  for  examina¬ 
tion  and  copying. 

Interested  parties  were  thereafter  af¬ 
forded  opportunity  to  participate  in  the 
proceeding  through  the  submission  of 
written  data,  views  and  arguments,  and 
to  appear  and  express  their  views  orally 
and  to  suggest  amendments,  revisions, 
and  additions  to  the  propos^  rules.  A 
period  of  60  days  was  allowed  for  sub¬ 
mission  of  written  comments  on  the  pro¬ 
posed  rules.  Public  hearings,  as  an¬ 
nounced  in  the  notice,  were  held  in 
Washington,  D.C.,  September  15-18, 
1975;  in  Chicago,  Illinois,  September 
22-25,  1975;  in  Los  Angeles,  California, 
September  29  through  October  1,  1975; 
and  in  San  Francisco,  California  on  Oc¬ 
tober  2,  1975.  Every  person  who  had  ex¬ 
pressed  a  desire  to  present  his  or  her 
views  orally  at  these  hearings  was  ac¬ 
corded  an  opportunity  to  do  so.  The  pub¬ 
lic  record  remained  open  thirty, days 
following  the  hearings  for  receipt  of  any 
other  written  data,  views  or  arguments. 

Upon  careful  analysis  and  review  of 
the  written  and  oral  comments,  the  Com¬ 
mission  has  made  certain  modifications 
to  the  proposed  Rules  published  July  16, 
1975.  The  rules,  the  rationale  for  the 
modifications,  and  the  record  relating 
thereto,  are  discussed  within  the  State¬ 
ment  of  Basis  and  Purpose  appearing 
below  as  part  of  this  notice.  The  modi¬ 
fications  do  not  raise  issues  of  law  or 
fact  which  were  not  fully  addressed  in 
and  supported  by  the  record.  Therefore 


the  Commisslcxi  is  promulgating  these 
rules  without  further  Invltatiaa  for  ccwn- 
ment  on  the  modifications. 

n.  Background.  (A)  The  Mc^nuson- 
Moss  Warranty  Act.  Recognizing  the 
need  for  minimum  warranty  protectlim 
for  consumers,  for  consumer  understand¬ 
ing  of  warranties,  for  assurance  of  war¬ 
ranty  performance,  and  for  better  prod¬ 
uct  reliability,  the  93rd  Congress  passed 
the  Magnuson-Moss-Federal  Trade  Com¬ 
mission  Improvement  Act,^  whi(^  waa 
signed  into  law  on  January  4,  1975. 

An  examination  of  the  legi^ative  his¬ 
tory  of  the  Act  reveals  the  congressional 
intent  in  requiring  the  disclosure  of 
written  warranty  terms  and  conditions. 
The  stat^ents  of  Messrs.  Moss  and 
Magnuson  in  introducing  the  warranty 
l^islation,  as  well  as  the  Senate  Report 
accompanying  the  legislation,  highlight 
the  nwd  for  warranty  disclosures. 
Congressman  Moss,  stated: 

“The  need  for  warranty  reform  has  become 
apparent  ever  since  the  mid-sixties,  when 
the  Federal  Trade  Commission  and  the  Sen¬ 
ate  Commerce  Committee  began  Investigat¬ 
ing  consumer  product  warranties. 

.  .  .  One  of  the  most  Important  effects  of 
this  bUl  will  be  Its  ability  to  relieve  con¬ 
sumer  frustration  by  promoting  understand¬ 
ing  and  providing  mecmlngful  remedies.  This 
bUl  should  also  foster  InteUlgent  consumer 
decisions  by  making  warranties  understanda¬ 
ble.  At  the  same  time,  warranty  competition 
should  be  fostered  since  consumers  would 
be  able  to  judge  accurately  the  content  and 
differences  between  warranties  and  compet¬ 
ing  consumer  products  .  .  . 

Perhaps  one  of  the  potentially  most  Im¬ 
portant  and  long  range  effects  of  this  bill 
resides  In  Its  attempt  to  assiu-e  better  prod¬ 
uct  rellabUlty.  The  bill  .  .  .  attempts  to 
organize  the  rules  of  the  warranty  game  In 
such  a  fashion  as  to  stimulate  manufacturers, 
for  competitive  reasons,  to  produce  more 
reliable  products.  This  is  accomplished  using 
the  rules  of  the  marketplace  by  giving  the 
consumer  enough  Information  and  under¬ 
standing  about  warranties  so  as  to  enable 
him  to  look  to  the  warranty  duration  of  a 
guaranteed  product  as  an  Indicator  of  prod¬ 
uct  reliability.”  * 

As  further  illumination  on  the  back¬ 
ground  and  need  for  the  warranty  leg¬ 
islation,  and  for  disclosure  of  written 
warranty  terms,  the  Senate  report  ac¬ 
companying  S.  356,*  the  Senate  version 
of  the  warranty  lee^atlon,  stated: 

For  many  years  warranties  have  confused 
and  misled  the  American  consumer.  A  war¬ 
ranty  is  a  complicated  legal  document  whose 
full  essence  lies  burled  In  myriads  of  re¬ 
ported  legal  decisions  and  in  complicated 
State  codes  of  commercial  law.  The  con¬ 
sumer's  understanding  of  what  a  warranty 
on  a  particular  product  means  to  him  fre¬ 
quently  does  not  coincide  with  the  legal 
meaning. 

This  was  not  always  the  case.  When  the 
use  of  a  warranty  In  conjunction  with  the 
sale  of  a  product  first  became  commonplace. 


'  Magnuson-Moss  Warranty-Federal  Trade 
Commission  Improvement  Act,  15  U.S.C.  2301 
et  seq. 

•  119  Cong.  Rec.  972  (January  12, 1973)  (re¬ 
marks  of  Congressman  Moss) . 

•Senate  Comm,  on  Commerce,  Report  on 
S.  356.  S.  Rep.  No.  93-151,  93d  Cong.,  1st  Sess. 
(1973)  [hereinafter  referred  to  as  "Senate 
Report”  1 . 


It  was  typically  a  concept  that  the  contract¬ 
ing  parties  understood  and  bargained  for, 
usnaUy  at  arms  length.  One  could  decide 
whether  or  not  to  purchase  a  product  with  a 
warranty  and  bargain  for  that  warranty  ac¬ 
cordingly.  Since  then,  the  relative  bargain¬ 
ing  power  of  those  contracting  for  the  pur¬ 
chase  of  consumer  products  has  changed 
radically.  Today,  most  consumers  have  little 
understanding  of  the  frequently  complex 
legal  implications  of  warranties  on  con¬ 
sumer  products.  Typically,  a  consumer  today 
cannot  bargain  with  consumer  product 
manufacturers  or  suppliers  to  obtain  a  war¬ 
ranty  or  to  adjust  the  terms  of  a  warranty 
vcfiuntarlly  offered.  Since  almost  all  con¬ 
sumer  products  sold  today  are  typically  done 
80  with  a  ccmtract  of  adhesion,  there  Is  no 
bargaining  over  contractual  terms.  S.  356  at¬ 
tempts  to  remedy  some  of  the  defects  result¬ 
ing  from  this  gross  Inequality  in  bargaining 
power,  and  return  the  sense  of  fair  play  to 
the  warranty  field  that  has  been  lost  through 
the  yean  as  the  organizational  structure  of 
our  society  has  evolved.  The  warranty  provi¬ 
sions  at  S.  356  are  not  only  designed  to  make 
wiirranties  understandable  to  consumers,  but 
to  redreea  the  m  effects  resulting  from  the 
imbalance  which  presently  exists  in  the  rela¬ 
tive  bargaining  power  of  consumers  and  sup¬ 
pliers  of  consumer  products.”  ‘ 

Senator  Magnuson’s  remarks  in  intro¬ 
ducing  S.  356  to  the  Senate  also  described 
the  necessity  for  requiring  disclosure  of 
warranty  terms  and  conditions: 

“.  .  .  [W]arranties  have  for  many  years 
confused,  misled,  and  frequently  angered 
AnoHlcan  consumers  .  .  .  Consumer  auger  la 
eiq>ected  when  purchasers  of  conijumer  prod¬ 
ucts  discover  that  their  warranty  may  cover 
a  25-cent  part  but  not  the  $100  labcHr  charge 
or  that  there  Is  full  coverage  on  a  piano  so 
long  as  It  Is  shipped  at  the  purchaser’s  ex¬ 
pense  to  the  factory  . . .” 

".  .  .  (T]he  bill  is  designed  to  promote 
understanding.  Far  too  frequently,  there  is  a 
paucity  of  Information  supplied  to  the  con¬ 
sumer  about  what  in  fact  Is  offered  him  In 
that  piece  of  paper  proudly  labeled  ‘war¬ 
ranty.’  Many  of  the  most  Important  questions 
concerning  the  warranty  are  usually  unan¬ 
swered  when  there  is  some  sort  of  product 
failure.  Who  should  the  consumer  notify  if 
his  product  stops  working  during  the  war¬ 
ranty  polod?  What  are  his  responsibilities 
after  notificatlcm?  How  soon  can  be  expect 
a  fair  r^lacement?  Will  repair  or  replace¬ 
ment  cost  him  anything?  There  Is  a  growing 
need  to  generate  consumer  understanding  by 
clearly  and  conspicuously  disclosing  the 
twms  and  conditions  of  the  warranty  and 
by  telling  the  consumer  what  to  do  If  his 
guaranteed  product  becomes  defective  or 
malfunctions.  Presently  the  consumer  only 
learns  at  the  extent  of  bis  warranty  coverage 
when  hlB  guaranteed  product  becomes  defec¬ 
tive  or  malfunctions  and  he  Is  told  that  the 
guarantee  In  question  does  not  cover  the  part 
th«.t  failed,  or  that  the  retailer  does  not 
handle  the  manufacturer’s  repair  work,  or 
that  the  guarantee  does  not  cover  labor  costs 
and  so  forth."  * 

The  Act,  among  other  things,  provides 
disclosure  standards  for  written  con¬ 
sumer  product  warranties.  The  Proposed 
Rule  on  Warranty  Disclosures  was  based 
upon  the  disclosure  requirements  set 
fcHiJi  in  Section  102(a)  of  the  Act.  The 
Act  also  requires  the  Commission  to  pre¬ 
scribe  rules  to  assure  the  availability  of 
warranty  information  prior  to  the  actual 


*  Id.,  at  6. 

*119  Cong.  Rec.  968  (January  12,  1978)  (re¬ 
marks  of  Senator  Magnuson) . 
pliers  of  consumer  products.”* 
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purchase.  The  Proposed  Rule  on  Pre>Sale 
Availability  of  Written  Warranty  Terms 
was  based  on  the  authority  given  to  the 
Commission  in  Section  102(b)(1)(A)  of 
the  Act 

(B)  FTC  Guides  Against  Deceptive 
Advertising  of  Guarantees.  The  items 
authorized  for  disclosure  in  written  war¬ 
ranties  in  Section  102(a)  of  the  Act  axe 
substantially  the  same  as  those  which 
have  been  required  by  the  Commission’s 
Guides  Against  Deceptive  Advertising  of 
Guarantees  (the  “Guides") which  cod¬ 
ify  the  FTC  case  law  concerning  disclo¬ 
sure  requirements  for  warranties.  The 
Guides,  applicable  to  both  actual  war¬ 
ranty  docmnents  and  advertisements  of 
warranties,  onmciate  the  policy  that  In 
conjunction  with  any  representation  that 
a  product  is  guaranteed  there  must  be 
fuU  and  accurate  disclosure  of  the 
terms,  ccmdlticms.  and  limitations  of  such 
guarantee.  As  stated  in  the  Guides,  the 
representation  must  disclose  the  nature 
arid  ext^t  of  the  guarantee,  16  CFR 
239.1(a) ,  the  manner  in  which  the  gtiar- 
antor  will  perform,  16  CFR  239.1  (b) .  and 
the  identity  of  the  guarantor.  Hie  Guides 
also  contain  special  provisions  dealing 
with  pro-rata  adjustment  of  guarantees, 
“satisfacticm  or  your  money  back”  rep¬ 
resentations,  lifetime  guarantees,  sav¬ 
ings  guarantees,  and  guarantees  under 
which  the  guarantor  does  not  or  cannot 
perform.  Since  the  Guides  were  promul¬ 
gated  in  1960,  there  have  been  well  over 
1,000  informal  acticms  under  them.  The 
Guides  have  been  cited  in  several  cases 
and  advicory  (^nnimis  rendered  by  the 
Commission.^ 

With  the  proliferation  of  new  prod¬ 
ucts  (m  the  market  and  the  increased 
use  of  product  warranties  as  marketing 
devices  in  recent  years,  new  problems  ih 
the  area  of  warranties  have  arisoi  which 
necessitate  a  revision  of  the  1960  Guides. 
The  steady  influx  of  consumer  com¬ 
plaint  letters  regarding  warranties  serves 
as  further  indication  of  tiie  need  to  ex¬ 
pand  the  Guides  to  encompass  a  wider 
range  of  warranty  problems.* 

(C)  House  Interstate  and  Foreign 
Commerce  Committee,  Subcommittee  on 
Commerce  and  Finance  Staff  Report  On 
Consumer  Product  Warranties.  The  staff 
of  the  House  Interstate  and  Fortign 
CtMnmerce  Committee,  Subcommittee  on 
Commerce  and  Finance,  at  the  direction 
of  Chairman  John  E.  Moss,  published  a 
study  on  September  17,  1974  concerning 
consumer  product  warranties  currently 


•Guides  Against  Deceptive  Advertising  of 
Guarantees,  16  CFR  239,  adopted  April  26, 
1960. 

•See,  e.g.  Ftngerhut  Manufacturing  Corn- 
pang,  et  al..  65  F.T.C.  781  (1964),  Consoli¬ 
dated  Sewing  Machine  Co.,  etc.  71  F.T.C.  386 
(1967),  Benrus  Watch  Company,  Inc.,  et  aL. 
64  F.T.C.  1018  (1964),  WUmington  Chemical 
Corporation,  et  al.,  69  F.T.C.  828  (1966), 
Montgomery  Ward  Co.,  Inc.  70  F.T.C.  82. 
affirmed  379  F.  Sd  666  (7«i  Cir.  1967)  Scott 
Mitchell  House,  Inc.,  et  oL,  73  F.T.C.  623 
(1968),  Advteory  Optnion  Mo.  248  (1968),  Ad¬ 
visory  OplnKm  Mo.  100  (1966),  Advleoiy 
Opinion  Mo.  437  (1970) . 

*Frc  Wananty  Complaints  Tabulation, 
PTC  Correspondence  Section,  July  7, 1978. 


bting  used  in  commerce.*  The  purpose  of 
this  study  was  to  determine  the  ^ect  of 
various  government  studies,  including 
TTtc  Presidents  Task  Force  Report  on 
Apphance  Warranties  and  Service  *  and 
tile  1966  FTC  investigation  of  autmnbbile 
warranties,  as  well  as  voluntary  action 
tiirou^out  the  past  decade  on  the  qual¬ 
ity  of  warranties  for  consumer  products 
presently  on  the  market.  The  staff  of  the 
House  Commerce  and  Finance  Subcom¬ 
mittee  examined  approximately  200  war¬ 
ranties  from  51  American  manufacturers. 
The  products  Involved  Included  house¬ 
hold  appliances,  mobile  homes,  auto¬ 
mobiles,  television  and  radio  receivers 
and  stereo  equipment.  The  Subcommit¬ 
tee  staff  found  that  no  significant 
changes  had  occurred  in  warranty  docu¬ 
ments  since  1969.  According  to  the  staff 
report: 

‘’(A)ny  lu:Uoas  taken  on  the  part  of  manu¬ 
facturers  and  trade  associations  to  clean  up 
these  guarantees  during  the  past  five  years 
appear  to  have  had  minimal  results.  These 
oerttflcates,  (rften  marked  ‘WARaAMTT*  and 
printed  on  good  quality  paper  with  a  fancy 
ftUgree  border.  In  many  caaea  aerve  primarily 
to  limit  obligations  otharwiae  owed  to  the 
buyer  as  a  matter  of  law.  Thla  la  dcme  by  dte- 
clalmers  and  exemptions  and  by  ambiguous 
phrases  and  terms.  AU  too  often  the"  warran¬ 
ties  shroud  and  effectively  cover-up  the  ohll- 
gatlcms  <rf  the  seUer.”  “ 

The  conclusion  of  Congressman  Moss 
highlighted  the  need  for  action  on  war¬ 
ranties:  “It  is  all  but  fraud  when  a  guar¬ 
antee  declares  in  large  ixrlnt  that  the 
manufacturer  is  giving  protection  to  the 
buyer  and  in  the  fine  print  attanpto  to 
take  away  common-law  buyer  protec- 
ticxi.”  “ 

(D)  MECCA  and  MACAP  Reports.  The 
business  community,  too.  Haw  recognted 
the  need  to  re-examine  and  refonnulate 
current  warranties.  A  report  “Product 
Warranties:  Business  Gukiellnw  to  Meet 
Consumer  Needs,”  written  bg  the 
Council  on  Warranties  and  Guarantees 
of  the  Natifmal  Business  Council  for 
Cfmsumor  Affairs  ^  reflects  the  business 
c(xnmunitiy*s  own  interest  in  straightfor¬ 
ward  warranty  content.  The  Council, 
cfxnposed  at  over  100  business  leados. 
was  established  by  former  President 
Richard  M.  Nixon  in  1971  lor  tiie  purpose 
of  advising  tiie  Federal  govemmeht  on 
consumer  affairs.  The  Sub-Council's  re¬ 
port  remresents  an  effort  to  assist  the 
business  community  in  re-examining  its 
warranty  policies  and  practices  in  the 
light  of  consumer  mcpectations.  It  recom- 


•  staff  of  House  Interstate  and  Foreign 
Commerce  Comm.,  Subcomm.  on  Commerce 
and  Finance,  Repiwt  on  Consumer  Product 
Warranties  (1974)  (“Honae  Subcomm.  Staff 
Report*’). 

••  Task  Force  On  ^pUance  Warranties 
and  Service,  The  President’s  Task  Force  Re¬ 
port  On  Appliance  Warranties  and  Services 
(1969). 

n  House  Subcomm.  Staff  Repwt,  supra  note 
9,  at  30. 

e  Wadilngton  Post,  Sept.  19.  1974.  I  B,  at 
16,  coL  1. 

>*  Sub-Council  on  Warranties  and  Quaran- 
teea  of  the  Mattonal  Business  Counad  For 
Ocmsumar  ASUn  Product  Wazrantlas:  Buai- 
neaa  Qaldellnee  to  tfoet  Conaumer  Meeds 
(1972)  (hereinafter  ’TIBCCA  Report"]. 


mends  action  which  businesses  might 
ti^e  to  improve  warranty  practices. 

The  Major  Appliance  Consumer  Action 
Panel  (MACAP) .  sponsored  by  the  Asso¬ 
ciation  of  Home  Appliance  Bfanufac- 
turers  (AHAM) .  the  Gas  Appliance  Man¬ 
ufacturers  Association  (GAMA) .  and  the 
Naticmal  Retail  Merchants  Association 
(NRMA),  has  conducted  two  studies  on 
warranties  in  the  major  appliance  indus¬ 
try.'*  The  first  study,  ccmducted  in 
1971-72,  analysed  seventy  warranties 
voluntarily  submitted  by  members  of  the 
industry.  These  were  evaluated  against 
recommended  warranty  guidelines  draft¬ 
ed  by  the  PaneL 

A  more  extensive  follow-up  study,  un¬ 
dertaken  in  1973,  elicited  response  from 
106  companies.  In  the  1973  stu(h(>  the 
Panel’s  evaluation  criteria  were  drawn 
from  the  appliance  industry’s  voluntary 
reccHumended  guidelines,  published  by 
the  three  associations  that  sponsor 
MACAP.  The  1973  study  found  that  75% 
of  the  appliance  industry  was  in  com¬ 
pliance  with  MACAP’s  guidelines.  The 
same  degree  of  complismce  was  cited  in 
MACAP’s  1971-72  study.  Only  17  of  the 
106  warranties  submitted  fulfilled  all  the 
guidelines.  The  appliance  industry’s  in¬ 
ability  to  meet  even  industry-established 
criteria  for  warranties,  as  evaluated  by 
industry  xnembers,  lends  further  support 
tor  the  necessity  for  Commission  action 
on  warranty  disclosure. 

IZL  Disclosure  of  Written  Consumer 
Product  Warranty  Terms  and  Condi¬ 
tions.  The  items  required  for  disclosure 
by  this  Rule  are  material  facts  about 
product  warranties,  the  non-disclosure 
of  which  constitutes  a  deceptive  intactiee. 

Numerous  Commission  decisions  *  have 
afSrmed  the  principle  that  the  failure  to 
dlscloae  material  facts  in  circmnstances 
whnre  the  tfeet  is  to  deceive  a  sub¬ 
stantial  ssgWMnt  of  the  purchasing  public 
is  a  violation  of  Section.  6  of  the  Federal 
Trade  CoasBaisskxi  Act.'* 

In  addition  to  tiiese  cases,  the  Cranmls- 
sion’s  Octane  Rule"  and  Light  Bulb 
Labriing  Rule  “  indicate  that  the  failure 
to  disclose  facts  which  are  essentia]  to 


Major  AppUanoe  Consumer  Action  Panel, 
MACAP  Analysla  of  Major  AppUanoa  War¬ 
ranties  (1971,  1973  ("MACAP  Report”). 

•  See  eases  cited  In  Statement  of  Basis  and 
Purpose,  Tnffe  Regulation  Rule  for  the  Pre¬ 
vention  of  Unfair  and  Deceptive  Advertising 
and  Labeling  of  Cigarettes  in  Relation  to 
Healtn  Ebueards  of  Smoking  (1961),  28  Fed. 
Reg.  8324  (July  2. 1964)  (hereinafter  referred 
to  as  Cigarette  Statement),  at  8S51-83S2,  nn. 
73. 74  and  78. 

“  18  UB.C.  48. 

"  Statment  of  Basts  and  Purpose  to  accom¬ 
panying  Trade  Regulation  Rule  on  Posting  of 
Minimum  Oetans  Mumbsra  on  Oasoline  Dis¬ 
pensing  Pumps  (hereinafter  cited  as  Octane 
Rule)  1972,  et  8:  ’Tallure  ...  to  Identify  the 
gasoline  .  .  .  may  constitute  e  deception  end 
an  unfair  trade  practice  In  that  It  ftdls  to 
provide  the  consumer  with  a  criterion  to 
which  he  can  relate  the  gaaoliue  with  miglne 
requirements  of  his  automobile." 

**  Statement  of  Basis  end  Purpose  accom¬ 
panying  Itmde  Regulatten  Rule  on  Incan- 
deacent  Lamp  (Light)  Industry;  Ftrilure  to 
Disclose  Lumens.  Life  Cost  and  Other  Data 
("the  Light  Bulb  Rule”)  (1972). 
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the  consumtt’s  ability  to  make  an  in¬ 
formal  purchasing  decision  is  a  dec^tlve 
practice.  Likewise,  the  faflure  to  disclose 
information  about  consumer  product 
warranties  which  is  material  to  the  mak¬ 
ing  of  an  intdllgent  and  knowledgeable 
consumer  choice  is  deceptive. 

Under  the  “technical  truth”  rule,"  a 
claim  or  representation  which  is  literally 
true  is  found  to  be  deceptive  becaxise  of  a 
failure  to  disclose  material  facts  that 
qualify  and  explain  the  claim.  The  ra¬ 
tionale  behlml  this  principle  is  that  the 
deception  stons  from  the  false  or  mis¬ 
leading  impression  which  is  created  in 
the  mind  of  the  consmner  by  virtue  of 
the  fact  that  the  claim  is  removed  fnmi 
its  proper  context.  The  concern  is  with 
the  truth  as  viewed  by  the  consumer, 
rather  than  with  the  technical  truth.  As 
a  further  example  of  the  application  of 
this  Rule,  the  Commission,  in  Clinton 
Watch  Co.^  hdd  that  it  was  a  deceptive 
trade  practice  for  the  respondent  watch 
manufacturer  to  advertise  a  ‘'lifetime 
guarantee”  without  disclosing  that  there 
was  a  charge  for  warranty  service.  Like¬ 
wise,  the  failure  to  disclose  all  conditions, 
limitations,  and  exclusions  as  to  product 
warranties  renders  any  affirmative 
claims  about  warranties  deceptive.  “To 
tell  less  than  the  whole  truth  is  a  weU 
known  method  of  deception.”*  By  the 
same  token,  absolute  silence  on  a  mate¬ 
rial  fact  may  be  deceptive  where  the  pub¬ 
lic  assumes  from  this  silence  that  a  state 
of  facts  exists  when,  in  fact,  affirmative 
disclosure  would  reveal  that  these  as- 
smnptions  are  unfounded.  In  such  in¬ 
stances.  the  consumer’s  normal  and  rea¬ 
sonably  foreseeable  exp>ectations  are  ex¬ 
ploited,  and  a  false  or  misleading  impres¬ 
sion  is  created. 

The  omissicm  of  any  material  terms  or 
conditions  fnun  a  warranty  may  prevent 
the  intelligent  use  of  the  warranty  as 
informational  input  into  the  consumer’s 
purchasing  decision,  tmd  may  contribute 
to  the  generation  of  unrealistic  consumer 
expectations  about  product  reliability 
or  efficacy.  Ihus,  consumers  may  be  in¬ 
duced  to  make  purchases  that  they  would 
not  otherwise  have  made,  with  a  result¬ 
ing  gap  between  anticipated  and  actual 
product  and  warranty  performance. 

Silence  on  the  subject  of  product  war¬ 
ranties  and  warranty  terms  can  lead 
consumers  to  make  erroneous  assump¬ 
tions  and  decisions.  For  example: 

(1)  In  the  absence  of  a  disclosure  as  to  the 
Identity  of  the  warrantor,  the  consumer 
might  assume  that  the  warrantor  Is  the  re- 
taUer,  whereas  In  fact  the  warrantor  might 
be  the  manufacturer. 

(2)  If  a  warrantor  Is  silent  as  to  which 
parts,  components,  characteristics  or  proper¬ 
ties  are  covered  by  the  warranty,  the  con¬ 
sumer  might  erroneously  assume  that  war¬ 
ranty  coverage  is  more  extensive  than  it  ac¬ 
tually  is. 

(3)  Silence  as  to  the  fact  that  limitations 
on  implied  warranties  are  unenforceable  in 
certain  states  may  erroneously  lead  consum- 


«  P.  Lorillard  Co.  v.  FTC,  186  P.  2d  52  (4th 
Clr.  1950). 

«  57  PTC  222,  alf’d  sub  nom.  Clinton  Watch 
V.  FTC.  291  F.  Id  888  (Tth  Clr.  1961). 

»>  P.  Lorillard  Co.  v.  FTC.  186  P.  2d  52,  58 
(4th  Cir.  1950) . 


en  in  such  jurisdlcticmB  to  assume  that  the 
warranty  document  states  the  full  extent  and 
limit  of  their  warranty  rights. 

These  examples  illustrate  some  o<  the 
ways  in  which  some  warranty  documents 
in  their  cunmit  form  can  have  the  ca- 
pcunty  or  tendency  to  mislead  consumers. 
Affirmative  disclosure  oi  warranty  terms 
will  serve  to  eliminate  deceptimi  by  pro¬ 
viding  material  facts,  the  absence  of 
which  could  lead  consumers  into  pur¬ 
chasing  one  product,  instead  ot  a  ccun- 
peting  item,  on  the  basis  of  what  is  osten¬ 
sibly  a  better,  more  extensive  warranty, 
but  which  in  fact  provides  more  limited 
coverage  and  fails  to  fully  disclose  all  of 
its  conditions  and  limitations.  A  require¬ 
ment  of  minimum  uniformity  in  war¬ 
ranty  disclosiu^  should  enable  consum¬ 
ers  to  make  valid  and  informed  compari¬ 
sons  of  warranties  for  similar  products, 
and  insofar  as  their  pmrchasing  decisicms 
are  influenced  by  such  comparisons,  bet¬ 
ter  able  to  make  educated  buying  choices. 

IV.  The  Final  Rule.  1.  S  701 J  Defini¬ 
tions.  Exc^t  as  discussed  b^ow,  the  defl- 
nitions  in  the  final  Rule  are  those  set 
forth  in  proposed  Part  701.  As  the  defini¬ 
tions  used  in  Part  702  have  been  made 
to  conform  to  the  corresponding  defini¬ 
tions  in  Part  701,  the  following  discus¬ 
sion  applies  to  both  Parts. 

The  definitions  given  in  the  proposed 
Rule  for  “Ihe  Act”,  “written  warranty”, 
“implied  warranty”,  “remedy”,  “sup¬ 
plier”,  and  “binder”  have  not  been  modi¬ 
fied.  With  the  exception  of  the  terms 
“The  Act”  and  “binder”,  the  definiticms 
correspond  to  those  used  in  the  Act.  No 
substantial  comment  was  received  as  to 
the  use  of  these  definitions. 

a.  "Consumer  product’,  "consumer” 
and  "seller”.  Comments  frmn  Standard 
Oil  Co.  of  Indiana,  Mohasco  Corporation 
and  others  concerning  the  definitions  of 
“consumer  product”  and  “consumer” 
stated  that  the  proposed  Rule  did  not 
deal  adequately  with  the  problem  of  in¬ 
dustrial  or  commercial  use  of  products 
normally  used  for  personal,  family,  or 
household  purposes."  Several  ccxmnents 
Including  those  of  Toyota  Motor  Sales, 
and  the  National  Sporting  Goods  Asso¬ 
ciation,  rec(xnm«ided  that  warranties 
extended  to  cmnmercial  or  industrial 
users  of  consume  goods  should  be  ex¬ 
empted  from  the  requiremraits  of  the 
Act."  O.  M.  Scott  and  Sons  claimed  that 
the  proposed  Rule  would  have  allowed 
industrial  users  to  put  consumer  goods 
to  commercial  use  and  then  to  claim  the 
benefits  of  warranty  protection  Intended 
for  consumers." 

For  the  piui;x>ses  of  these  rules  only, 
the  definiticm  of  “consumer  product”  was 
amended  by  adding  the  following  lan¬ 
guage:  “Products  which  are  purchased 
solely  for  ccxnmercial  or  industrial  use 


“(The  Public  Record  Is  hereinafter  cited  as 
“R”.)  R  1-3-1,  11-12,  O.  M.  Scott  &  Sons: 
R  1—3—1,  56,  Mohasco  Corp.:  R  1 — 3—2,  678 — 79, 
Toyota  Motor  Sales,  U.SA.,  Inc.;  R  1-3-2,  694, 
Standard  OU  Co.  Indiana;  R  1-4-1,  21  Na¬ 
tional  Sporting  Goods  Association;  R  1-6, 
156,  Connecticut  Citizen  Research  Group. 

“  R  1-3-1,  56,  Mohasco  Corp.;  R  1-3-2,  678- 
79,  Toyota  Motor  Sales,  U.SA.,  Inc.;  R  1-4-1, 
21,  National  Sporting  Goods  Association. 

“R  1-3-1,  11.  O.  M.  Scott  &  Sons. 


are  excluded  solely  for  purposes  of  this 
Part”.  Parallding  this  revision,  the  fol¬ 
lowing  undmilned  language  was  ins^led 
in  the  definition  of  “(xmsumer”:  “Con¬ 
sumer”  means  a  buyer  (other  than  for 
purposes  of  resale  or  use  in  the  ordinary 
course  of  the  buyer’s  business  of  any  con¬ 
sumer  product ...”  * 

Hie  definition  of  “seller”  was  revised  as 
follows:  “  ‘Seller’  means  any  person  who 
sells  or  offers  for  sale  for  purposes  other 
than  resale  or  use  in  the  ordinary  course 
of  the  buyer’s  business  any  consumer 
product.”  “  This  definition  was  changed 
to  conform  to  the  definition  adopted  for 
“consumer”.  It  is  not  the  Commission’s 
intent  to  apply  these  rules  to  purely 
commercial  users. 

b.  "Warrantor”.  Sears  Roebuck  and 
Co.  (“Sears”)  suggested  that  the  defini¬ 
tion  of  “warrantor”  be  limited  'to  those 
offering  written  warranties  and  not  in¬ 
clude  those  only  oUigated  imder  implied 
warranties.  As  proposed,  the  definition  of 
“warrantor”  would  have  made  a  seller 
who  did  not  offer  a  written  warranty  of 
his  own,  but  who  was  obligated  under  an 
implied  warranty  by  operaticm  of  law,  a 
“warrantor,”  and  thus  subject  to  the 
duties  of  a  “warrantor”  as  well  as  a 
“seller”  imder  §  702.3.” 

Exxon  Co.  and  Engine  Service  Asso¬ 
ciates,  Inc.  commented  on  the  addition 
of  the  language  “.  .  .  arising  under  state 
law  ...  in  cmmection  with  the  sale  by 
a  supplier.”  in  S  702.1(d) .“ 

For  the  purposes  of  these  rules,  the 
definition  of  “warrantor”  has  been  re¬ 
drafted  to  include  only  persons  who  give 
or  offer  to  give  a  written  wcuranty.  The 
CcHiunission  concluded  that  the  Act’s 
definition  was  overly  broad  for  purposes 
of  a  rule  ccmcerning  disclosures  in 
written  warranties. 

c.  "On  the  face  of  the  warranty.”  Sec¬ 
tion  108  of  the  Act "  and  section  701.3(a) 
(7)  of  the  final  Rule  require  that  any 


*  “Many  products  ‘normally*  bought  by 
consumers  are  also  purchased  by  Industrial 
and  commercial  accounts  for  uses  other  than 
resale,  i.e.,  they  may  be  consumed  entirely  in 
the  process  at  manufacture  or  indirectly  be¬ 
come  cmnponente  in  products  for  eventual 
resale,  and  so  cm.  Much  of  the  difficulty  could 
be  eliminated  by  inserting  the  underlined 
langviage  as  foUows: 

“  ‘Consumer’  means  a  buyer  (other  than 
fc«r  purposes  of  resale  or  other  use  in  buyer’s 
ordinary  course  of  business)  .  .  .**  R  1-3-2, 
694,  Standard  Oil  Co.  (Indiana) . 

“.  .  .  (R)evlse  Section  701.1(h)  so  that  it 
reads  as  foUows:  ‘Consumer*  means  a  buyer 
(other  than  tar  purposes  or  resale  or  for  pur¬ 
poses  of  use  in  its  ordinary  course  of  busi¬ 
ness)  .  .  .” 

““Similarly,  the  definition  of  ‘seller’  in 
S  702.1(e)  should  be  revised  as  follows: 
‘Seller*  means  any  person  who  sells  or  offers 
for  sale  for  purposes  other  than  resale  or 
other  use  in  buyer’s  ordinary  course  of  busi¬ 
ness  any  consumer  product.’’  R  1-3-2,  695, 
Standard  OU  Co.  (Indiana) . 

“  R  1-3-2,  657,  Sears  Roebuck  &  Co. 

“R  1-3-2,  427,  Exxon  Company,  U.S.A.; 
R  1-4-1,  226,  Engine  Service  Association,  Inc. 

“Section  108(b)  of  the  Act  states  that 
**.  .  .  (Implied  warranties  may  be  limited  in 
dtiration  ...  if  such  limitation  ...  is  set 
forth  in  clear  and  unmistakable  language 
and  prominently  displayed  on  the  face  of  the 
warranty.” 
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limitations  on  the  duration  of  implied 
warranties  be  disclosed  **on  the  face  of 
the  warranty  ” 

Section  104  of  the  Act  requires  that 
“a  warrantor”  offering  a  fun  warranty 
.  .  may  not  exclude  or  limit  conse¬ 
quential  damages  lor  breach  of  any  writ¬ 
ten  or  implied  warranty  on  such  iwod- 
uct,  unless  such  exclusi<Hi  or  limltatkm 
conspicuously  appears  on  the  face  at  the 
warranty.”  •  • 

The  definition  of  “on  the  face  of  tiie 
warranty”  was  added  to  clarify  the  re¬ 
quired  location  of  disclosures  imder  Sec¬ 
tions  104(a)(3)  and  108(b).  The  final 
Rule  provides: 

“(D  On  the  face  of  the  warranty 
means — 

(1)  where  the  warranty  is  a  single 
sheet  with  printing  on  both  sides  of  the 
sheet,  or  where  the  warranty  is  com¬ 
prised  of  more  than  one  sheet,  the  sheet 
on  which  the  warranty  text  begins; 

(2)  where  the  wsuranty  is  included  as 
part  of  a  longer  document,  such  as  a  use 
and  care  manual,  the  page  in  such  doc¬ 
ument  (m  which  the  warranty  text 
begins.” 

The  intent  of  this  definition  is  to  idace 
important  warranty  information  on  page 
one  of  the  multipage  warranty  where  it 
can  easily  be  scanned  by  a  reader  review¬ 
ing  the  deslgnation(s) .  The  “face”  of  a 
ode  page,  one  sided  document  is  evident. 

2.  S  701.3  Disclosure  of  Written  war¬ 
ranty  terms.  Scope  of  the  Ride.  ’’Actu¬ 
ally  Costing  the  Consumer  More  than 
$15.00.”  Section  701.3  of  the  Proposed 
Rule  required  a  warrantor  warranting 
a  consumer  product  “actually  costing  the 
consumer  more  than  $5.00”  to  make  the 
required  disclosures.  The  duties  of  the 
seller  and  the  warrantor  in  proposed 
Part  702  were  also  txiggered  by  the  $5.00 
threshold.  Comments  on  the  Record** 
suggested  that  the  final  rules  raise  the 
threshold  from  $5.00  to  a  higher  level.** 


*»|  104(»)  (3). 

Public  Record  ot  this  proceeding 
consists  at  2540  pages  of  transcript  from  the 
public  hearings  (hereinafter  dted  as  *Tr.'*) , 
five  volumes  of  staff  submissions  including 
the  staff  report.  R  215-47-1-2,  Vols.  1-6 
(hereinafter  cited  as  R  1-3),  three  volumes 
of  comments  from  business,  R  215-47-1-3, 
Vols.  1-3  (hereinafter  cited  as  R  1-3),  two 
volumes  of  comments  from  trade  associa¬ 
tions,  R  215-47-1-4,  Vols.  1-2  (hereinafter 
cited  as  R  1-4),  one  volume  of  comments 
from  indivld'ual  consumers.  R  216-47-1-6, 
(hereinafter  cited  as  R  1-6),  one  volume  of 
comments  from  consumer  groups,  R  215-47- 
1-0  (hereinafter  cited  as  R  1-0) ,  one  volume 
of  submissions  from  federal  agencies  and 
members  of  Congress.  R  215-47-1-7  (here¬ 
inafter  cited  as  R  1-7), .one  volume  at  sub¬ 
missions  from  state  agencies 
R  215-47-1-8  (hereinafter  cited  as  R  1-8), 
one  volume  of  submissions  from  academi¬ 
cians,  R  215-47-1-8  (herelnaftw  dted  as 
R  1-9),  and  one  volume  of  ■zhibits,  R  215- 
47-1-13  (hereinafter  cited  as  1-13). 

“  R  1-3-1.  40-41,  Purolator,  Inc.;  R  1-4-1, 
533-584,  American  Apparel  Manufacturers 
Association  (AAMA);  R  1-3-3,  1114,  Midland 
Cooperatives,  Inc.;  R  1-4-2,  691,  Association 
of  Home  Appliance  ManufSctmers  (AHAM); 
R  1-4-2,  693,  National  Retail  Merchants  As¬ 
sociation  (NRMA). 


Two  principal  reasons  were  given  for 
this  suggestion: 

(1)  the  cost  at  compSying  with  the  >»• 
qulrements  of  Parts  701  and  702  would  ba 
prohibitive  tn  relation  to  Uw  selUng  prloa 
of  the  product;'*  and  the  extra  cbsc  would 
force  manufacturers  to  eliminate  their  war¬ 
ranty  programs  <»  the  inexpensive  items, 
and  thus,  the  Congressional  purpose  of  ex¬ 
panding  the  avallablltty  of  wanaatlee  would 
be  frustrated;  **  and 

f3)  since  consumers  rarely  read  warranties 
on  relatively  inexpensive  items,  requirtDg 
compliance  with  Part  701,  thus  incraaalng 
the  length  of  the  wananty,  would  further 
discourage  the  consumer  from  reading  arar- 
rantles  prlcsr  to  sale.** 

The  Commission  has  cimcluded  that 
applirlng  these  rules  only  to  products 
actually  costing  the  consumer  mcure  than 
$15.00  would  be  in  the  public  Intdrest. 
Although  the  rules  have  been  modified 
to  eliminate  unnecessary  burdens,  they 
will  impose  a  coiiu?liance  oUigation.  Al¬ 
though  reasonable,  this  obligation  is  not 
a  costless  endeavor.  The  Commission  is 
persuaded  that  existing  disclosure  and 
availability  practices  pertaining  to  in¬ 
expensive  products,  while  far  from  per¬ 
fect,  have  not  caused  substantial  harm 
to  the  public.  The  need  for  yrarranty 
information  before  and  after  a  purchase 
is  affected  by  the  cost  of  the  product 
involved.  Section  102(3)  of  the  Act 
recognizes  this  fact.  Faced  erith  the 
possibility  that  compliance  with  these 
rules  may  result  in  a  decision  by  war¬ 
rantors  not  to  offer  irritten  war¬ 
ranties,  the  Commission  has  concluded 
that,  for  these  products,  some  warranty 
information  is  llkriy  to  be  better  than 
none  at  aU.  This  conclusion  is  buttressed 
by  the  recognition  that  Section  5  of  the 
Federal  Trade  Commission  Act  and  Sec¬ 
tion  110  of  this  Act  provide  ample  au¬ 
thority  to  deal  with  unfairness  and  de¬ 
ception  in  the  warranty  practices  asso¬ 
ciated  Trith  inexpensive  products.  The 
Commission  will  not  hesitate  to  use  this 
authority  where  the  public  Interest  re¬ 
quires  action. 

The  remaining  question  is  whether  the 
Act  gives  the  Commission  the  authmlty 
to  raise  the  $5.00  figtu%.  Section  102(e) 
provides: 

The  provisions  of  this  section  ig>ply  only 
to  warranties  which  pertain  to  consumer 
products  actually  costing  the  consumer 
more  than  $5. 

In  lespcmse  to  a  request  from  the  Com¬ 
mission*  staff,  the  Naticmal  Consumer 
Law  Center  submitted  that  Uie  Commis¬ 
sion  does  not  have  the  authority  to  raise 
the  $5  figure.** 

Ge^rally,  courts  have  held  that  an 
agency  has  wide  discretion  in  intopret- 

WR  I-S-l,  38,  Purolator,  Ine4  B 
152,  American  Institute  at  Nall  and  Tack 
Manufacturers;  B  1-4-1,  683,  AAMA;  B  1-8-8, 
1114.  Midland  Cooperatives,  Inc.;  R  1-4-3, 
093,  NRMA. 

**R  1-4-1,  152,  American  Institute  of  Nall 
and  Tadc  Manufacturers;  B  1-4-2,  081, 
AHAM;  B  1^2.  093,  NRMA. 

■R  1-3-1.  38,  Purolator,  Inc.;  R  1-8-3, 
1114,  Midland  Cooperatives,  Inc.;  R  1-4-2, 
093,  NRMA. 

**R  1-0,  100,  National  Consumer  Law 
Center.  Inc. 


Ing  a  statute  and  that  any  agency  deci¬ 
sion  should  be  given  great  deference 
a  reviewing  court  ***  Red  Lion  Broadcast- 
ing  V.  FCC.  395  U.S.  367.  381  (1968).  The 
Court  hi  Bed  Lioa  stated: 

.  .  .  Agency  oonstrucMoa  of  a  statute 
Should  be  followed  unless  there  are  emn- 
I>tillng  Indleatlons  that  R  Is  wrong. 

Mmrecv^,  deference  to  agency  diacietion 
is  partieixlarly  high  where  the  inter¬ 
pretation  involves  the  first  implementa¬ 
tion  of  the  statute,  to  other  words,  the 
“setting  up  of  the  machinery”. 

When  faced  with  a  problem  of  statutory 
construction  this  court  shows  great  defer¬ 
ence  to  the  Interpretation  given  the  statute 
by  the  officers  or  agency  charged  with  Its 
administration.  .  .  .  Particularly  Is  this  re¬ 
spect  due  when  the  administrative  practice 
at  stake  involves  a  contemporaneous  con¬ 
struction  of  a  statute  by  the  men  charged 
with  the  responsibility  of  setting  Its  mar.hln- 
ery  In  motion,  of  making  the  parts  work 
efficiently  and  smoothly  while  they  ara  yet 
untried  and  new’.  XJdall  v.  Tollman,  380  UR. 

1,  10  (1904)  citing  In  part  Power  Reactor  Co. 
r.  KleetTicians.  367  UJS.  300.  408  (I960) 

The  legisl&tive  intent  and  the  public 
policy  behind  the  Act  make  it  clear  that 
the  Commiseion  has  the  authority  to 
raise  the  $5  figure. 

There  are  two  possible  constructions  of 
Section  102(e)  of  the  Act.  The  first  is 
that  Congress  intended  affirmatively  to 
include  all  consumer  products  costing  $5 
and  above  within  the  scope  of  the  Act. 
The  second  is  that  Congress  only  wanted 
to  exclude  all  consumer  products  below 
$5  fnmi  protection  of  the  Act.  In  other 
words,  paragraph  (e)  was  intended  to 
impose  a  limit  on  Commission  author¬ 
ity  to  apply  Section  102  to  products  be¬ 
low  $5  but  not  to  prohibit  ^e  Ckimmis- 
sion  from  exercising  discretion  to  select  a 
higher  threshold.  Under  this  interpreta¬ 
tion,  the  products  Congress  intended  to 
exclude  would  still  be  excluded  by  the 
higher  figure  set  by  the  Commisskm. 

The  legislative  history  of  the  Act  sup¬ 
ports  the  latter  interpretation.  The  most 
important  evidence  of  the  intent  behind 
Section  102(e)  is  the  Conference  Com¬ 
mittee  Report  The  Report  section  deal¬ 
ing  with  dollar  limitations,  speaks  of  ‘*lex- 
clusion”.  The  Report  shows  that  Con¬ 
gress  was  concerned  with  what  was  ex¬ 
cluded  rather  than  with  what  was  in¬ 
cluded.** 


'■■See  also  fa  the  Matter  of  Hollow  Tree 
Lumber  Company.  91  Nl,JtB.  035  (1960). 
In  that  case  the  Board  noted  Its  long  etand- 
Ing  praetioe  not  to  ezerclae  Ite  Jurledlctlon 
to  the  fnlleet  extent  possible  under  the  au¬ 
thority  delegated  to  It  by  Congress  since 
such  practice  would  better  effectuate  the 
purposes  of  their  Act.  The  Board  required 
that  a  osrtaln  dollar  levtf  be  reached  before 
they  would  invoke  jurisdictloa.  Similarly 
here,  the  Commission  would  require  a  eer- 
tatn  dollar  level  to  be  readied  (816)  for  Im¬ 
plementation  of  the  Act. 

■■HB.  Rep.  No.  1588,  93d  Cong.  3d  Bess. 
24  (1974): 

“3.  Ddlar  Limitations 

Under  the  Senate  bill,  the  labdlng  and 
designation  provlslona  applied  only  to  con¬ 
sumer  products  actuaUy  costing  86  or  more. 
Any  warrantor  who  was  eeUing  a  consumer 
product  lass  than  86  who  used  the 

full  warranty  designation  would  have  bean 
Footnote  continued  on  next  page. 
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Consequential  use  of  the  word  “only" 
in  section  102(e)  indicates  an  Intention 
to  exclude  those  items  under  $5.  If  the 
Congress  had  opted  for  an  “inclusion** 
approach  it  is  likely  that  the  statute 
would  have  read,  “this  section  shall  apply 
to  all  products  actually  costing  more 
than  $5.” 

The  $15  figure  was  chosen  in  order  to 
gain  the  benefits  of  raising  the  $5  figm'e 
outlined  previously,  without  losing  cov¬ 
erage  of  any  significant  consiuner  prod¬ 
ucts. 

Guenther  Baumgart,  on  behalf  of  the 
Association  of  Home  Applicance  Manu¬ 
facturers,  pointed  out  that  a  $15  figure 
would  still  bring  almost  all  portable  ap¬ 
pliances  within  the  purview  of  the  Act, 
stating: 

“Assuming  for  a  moment  that  the  thresh¬ 
old  limit  was  raised  to  $15.00  (oiir  recom¬ 
mendation)  ,  we  feel  that  it  would  encourage 
the  protection  of  the  consumer  rather  than 
removing  such  protection.  At  a  $15.00  thresh¬ 
old  limit  aU  of  the  major  portable  ap¬ 
pliances  such  as  an  automatic  drip  coffee- 
maker,  rotisserie,  electric  skillet  would  still 
come  within  the  purview  of  the  Act.  The 
portable  appliances  excluded  from  the  Act 
would  be  such  marginal  items  as  a  corn 
popper  or  bun  warmer  ...  By  raising  the 
threshold  limit  manufacturers  would  be  en¬ 
couraged  to  continue  warranties  on  present 
marginal  items.”® 

Accordingly,  Parts  701  and  702  have 
been  amended,  raising  the  threshold 
amount  which  triggers  the  duties  under 
those  parts,  to  $15.00. 

“In  a  single  i^icument’’.  The  proposed 
Rule  required  that  the  items  of  warranty 
information  be  disclosed  “in  a  single 
document.”  Many  comments  by  war¬ 
rantors  were  received,  citing  the  poten¬ 
tial  costs  and  other  difficulties  of  a  “sin¬ 
gle  document”  requirement.  Westing- 
house  Electric  Corporation,  National 
Electrical  Manufacturers  Association 
(“NEMA”),  and  others  said  that  it  was 
normal  for  warranties  to  be  printed  on 
the  front,  back,  or  middle  page  of  a  use 
and  care  manual,"  especially  in  the  ap- 


subject  to  the  fuU  requirements  in  the  bill. 
The  House  amendment  excluded  from  the 
disclosure  requirements  of  the  bUl  products 
costing  less  than  $5;  it  excluded  from  the 
designation  requirements  of  the  bUl  products 
costing  less  than  $10.  The  minimum  federal 
standard  applicable  to  fuU  warranties  was 
not  applicable  to  products  costing  less  than 
$10,  even  in  situations  where  warrantors  of 
products  costing  less  than  $10,  used  the  full 
warranty  designation. 

The  conference  substitute  excludes  from 
the  disclosure  requirements  of  the  bill  war¬ 
ranties  on  consumer  products  actually  cost¬ 
ing  less  than  $5  and  excludes  from  the  des¬ 
ignation  requirements  of  the  blU  warranties 
on  consumer  products  actually  costing  less 
than  $10.  However,  the  conference  substitute 
provides  that  any  warrantor  giving  a  war¬ 
ranty  characterized  as  a  full  warranty  must 
comply  with  the  mintmuih  Federal  stand¬ 
ards  set  forth  In  section  104,  no  matter  what 
the  actual  cost  of  the  consumer  product  to 
which  the  warranty  applies.”  [emphasis 
supplied]. 

«  R  1-4-2,  691,  AHAM. 

•R  1-3-1,  1,  Westinghouse  Electric  Cor¬ 
poration;  R  1-4-1, 18,  National  Association  of 
Chain  Drug  Stores;  R  1-4-1,  90-91,  National 
Electrical  Manufacturers  Association;  R 
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pliance  industry."  The  Waltham  Watch 
Company  and  the  National  Ass(x:iation 
of  Chain  Drug  Stores  argued  that  the 
repcinting  of  such  manuals,  to  conform 
with  the  single  document  rule,  would  be 
unreasonably  costly."  NEMA  also  sug¬ 
gested  that  imprinting  the  warranty  di¬ 
rectly  on  the  product"  might  not  con¬ 
form  to  a  “single  document”  rule. 

The  Air  Conditioning  and  Refrigera¬ 
tion  Institute  argued  that  if  the  war¬ 
ranty  were  required  to  be  separate  from 
the  manual  of  (Hierating  instructions,  it 
would  be  more  likely  to  get  lost,  whereas 
a  manual,  which  could  contain  the  war¬ 
ranty,  would  more  likely  be  retained  and 
used  by  the  consumer." 

Standard  Oil  suggested  that,  in  some 
instances,  it  would  be  physically  impos¬ 
sible  to  put  all  the  specifications  and 
standards  referenced  in  the  warranty  in 
a  single  document."  They  estimated  that 
literal  compliance  with  “the  single  docu¬ 
ment”  rule  would  add  approximately 
$192,500  in  annual  costs." 

These  comments  reflect  a  misappre¬ 
hension  of  the  purpose  of  the  single  docu¬ 
ment  language”.  “Single”  does  not  equal 
“separate”.  The  “single  document”  re¬ 
quirement  does  not  preclude  printing  the 
warranty  in  a  use  and  care  manual,  or 
directly  on  the  product  itself.  It  does 
require  that  all  terms  and  conditions  be 
presented  in  (at  least)  one  location,  as  a 
coherent,  easily  assimilated  statement. 

Parties  Who  Can  Enforce 

701.3(a)  (1)  The  Identity  of  the  party  or 
parties  to  whom  the  written  warranty  Is  ex¬ 
tended.  If  the  enforceability  of  the  written 
warranty  Is  limited  to  the  original  consumer 
purchaser  or  Is  otherwise  limited  to  persons 
other  than  every  consumer  owner  during  the 
term  of  the  warranty; 

Section  102(a)  (2)  of  the  Act  author¬ 
izes  the  disclosure  of  “the  identity  of  the 
party  or  parties  to  whom  the  warranty  is 
extended.”  MACAP  included  a  similar  re¬ 
quirement  in  its  1971  guidelines  for 


1-4-1,  219,  Air  Conditioning  and  Refrigera¬ 
tion  Institute:  Tr.  1594-5,  Waltham  Watch 
Company. 

«>  R  1-4-1, 18.  National  Association  of  Chain 
Drug  Stores. 

"Ms.  Berke :  Our  current  regulations  pro¬ 
pose  that  the  warranty  be  a  single  document 
set  apart  from  any  other  Information  you 
might  give  on  the  products.  Mr.  Pelnsmlth; 
That  is  going  to  be  very  much  more  expen¬ 
sive  then  because  if  we  can  make  It  part  of 
one  document  It  cuts  our  costs  by  at  least 
50  percent.”  Tr.  1595,  Waltham  Watch  Com¬ 
pany;  R  1-4-1,  18,  National  Association  of 
Chain  Drug  Stores. 

**  R  1-4-1,  91,  National  Electrical  Manufac¬ 
turers  Association. 

“R  1-4-1,  219,  Air  Conditioning  and  Re¬ 
frigeration  Institute. 

““For  example,  the  Amoco  OH  Company 
tire  warranty  grants  a  rejdacement  allow¬ 
ance  based  on  depth  of  tread  remaining.  The 
allowances  for  each  tire  type  are  printed  for 
dealers  on  four  8>4  z  11  pages,  and  his  In¬ 
structions  for  the  proper  measxurement  of 
tread  and  adJustmMit  of  the  tires  require 
another  four  pages.  The  consumer  Is  unlikely 
to  require  any  of  these  pages  himself  espe¬ 
cially  since  the  value  of  the  allowance 
changes  frcHn  time  to  time.”  R  1-3-2,  696, 
Standard  Oil  Co.  (Indiana). 

R  1-3-2,  697.  Standard  Oil  Co.  (Indiana) . 


evaluating  warranties,  i.e.,  “a  warranty 
should  set  forth  to  whom  the  warranty 
Is  extended.”  This  guideline  was  dropped 
In  the  1973  study.  MACAP  reasoned  that 
the  failure  to  state  the  “warrantee” 
would  mean  that  any  owner  was  covered 
by  the  subsequent  warranty  provisions, 
and  therefore,  that  the  warranty  which 
does  not  make  such  a  disclosure,  while 
not  meeting  the  guideline,  would  offer 
the  'broadest  possible  coverage  with  re¬ 
gard  to  this  factor." 

The  proposed  Rule  required  the  dis¬ 
closure  of  “the  identity  of  the  party  or 
parties  to  whom  the  warranty  is  ex¬ 
tended,  including,  where  applicable,  any 
limitation  on  its  enforceability  by  any 
party  other  than  the  first  purchaser  at 
retail.”  Comments  submitted  by  Mont¬ 
gomery  Ward,  Sears,  Proctor  Silex  and 
others  followed  the  reasoning  of  the  1973 
MACAP  study;  i.e.,  that  the  consumer 
would  (properly)  infer  from  the  absence 
of  words  of  limitation  that  the  warranty 
would  extend  to  anyone  in  possession 
during  the  warranty  period."  ITie  Carpet 
and  Rug  Institute  (CRI)  the  Boating  In¬ 
dustry  Association  (BIA),  the  National 
Retail  Merchants  Association  (NRMA) 
and  others  argued  that  the  disclosure 
should  be  required  only  when  the  war¬ 
ranty  does  not  extend  to  the  original 
purchaser  “  and  all  transferees  during 
the  period  of  the  warranty."  NRMA  also 
suggested  that  this  paragraph  refer  only 
to  the  written  warranty,  tb  clarify  that 
the  warranty  need  not  serve  as  a  “trea¬ 
tise  on  privity.”  " 

The  National  Association  of  Photo¬ 
graphic  Manufacturers  recommended 
that  the  language  “first  purchaser  at  re¬ 
tail,”  used  in  the  proposed  Rule,  be  al¬ 
tered  to  read  “original  consumer  pur¬ 
chaser”,  since  the  word  “consumer”  is 
clearly  defined  in  §  701,  and  since  the 
avoidance  of  the  words  “at  retail”  would 
prevent  misinterpretations  where  the 
warranted  consumer  product  was  sold  in 
wholesale  or  discount  stores  at  prices 
below  suggested  list  price." 

The  final  Rule  incorporates  the  three 
recommendations  discussed  above.  The 
Commission  has  concluded  that  the 
changes  reflected  in  the  final  Rule  would 
be  consistent  with  consumer  understand¬ 
ing  and  would  simplify  warranty  lan¬ 
guage. 


«  R  1-2-2.  778.  MACAP. 

R  1-3-2,  491,  Montgomery  Ward  &  Co., 
Inc.;  R  1-3-2,  606,  Proctor-Silex;  R  1-3-2, 
645,  Sears,  Roebuck  and  Co.;  R  1-4-1,  564-65, 
Boating  Industry  Associations;  R  1-4-1,  600, 
National  Retail  Merchants  Association;  R 
1-3-2, 606,  SCM  Corporation. 

*»Note  that  under  Sections  104(b)  (4)  and 
101(3)  of  the  Act,  a  warrantor  offering  a 
fuU  warranty  is  precluded  from  limiting 
warranty  coverage  to  the  original  purchaser. 

OR  1-3-1,  126,  Carpet  and  Rug  Institute; 
R  1-3-2,  491  Montgomery  Ward  &  Co.,  Inc.; 
R  1-3-2,  606  Proctor-SUex;  R  1-3-2,  645, 
Secus  Roebuck  and  Co.;  R  1-4-1,  564-65, 
Boating  Industry  Associations;  R  1-4-1,  600. 
National  Retail  Merchants  Association;  R 
1-3-2,  606,  SCM  Corp. 

OR  1-4-1,  601,  National  Retail  Merchants 
Association. 

OR  1-4-1,  198-99,  National  Association  of 
Photographic  Manufacturers.  Inc. 
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WARRANTY  COVERAGE 

701.3(a)(2)  A  (dear  description  and  iden¬ 
tification  of  products,  or  parts,  or  character¬ 
istics,  or  components  or  properties  covered  by 
and  where  necessary  for  clarification,  ex¬ 
cluded  from  the  warranty; 

Sections  102(a>  (3)  and  <  12)  of  the 
Act  provide  for  the  disclosure  of  “the 
product  or  parts  covered”  and  "the  char¬ 
acteristics  or  properties  of  the  products 
or  parts  thereof,  that  are  not  covered  by 
the  warranty”.  The  MACAP  guidelines 
similarly  require  “the  product  or  specific 
parts  covered  and  against  what”.  “  The 
NBCCA  report  states  that  “written  war¬ 
ranties  should  specify  the  extent  of  parts 
coverage.”  “ 

The  Guides  require  that; 

“In  general,  any  guarantee  in  adver¬ 
tising  shall  clearly  and  conspicuously 
disclose — 

(a)  The  nature  and  extent  of  the  guaran¬ 
tee.  This  includes  disclosure  of  (1)  What 
product  or  part  of  the  product  is  guaranteed, 
(2)  What  characteristics  or  properties  of  the 
designated  product  or  part  thereof  are  cov- 
■ered  by,  or  excluded  from,  the  guaran¬ 
tee  .  .  .” 

A  long  line  of  FTC  orders  have  re¬ 
quired  the' disclosure  of  “the  nature  and 
extent  of  the  guarantee  and  the  manner 
in  which  the  guarantor  will  perform.” 
Although  none  of  these  orders  delineates 
the  meaning  of  “the  nature  and  extent 
of  the  guarantee”  or  “the  manner  in 
which  the  guarantor  will  perform,”  the 
Guides  establish  that  this  general  lan¬ 
guage  encompasses  the  characteristics  or 
properties  covered  by  or  excluded  from 
the  guarantee,  the  duration  of  the  guar¬ 
antee,  the  guarantor’s  manne;r  of  per¬ 
formance,  the  product  or  part  guaran¬ 
teed,  and  the  purchaser’s  obligations. 
Thus,  there  is  support  for  including  this 
paragraph  on  the  basis  of  past  Commis¬ 
sion  case  law. 

A  consumer  letter,  illustrative  of  the 
problems  which  this  paragraph  is  de¬ 
signed  to  solve,  complained  that  the  con¬ 
sumer’s  automobile  warranty  explicitly 
did  not  extend  to  “service  items”,  but 
did  not  enumerate  those  items  which 
were  considered  “service  items”  by  the 
manufacturer;  as  a  result,  it  did  “not  in¬ 
dicate  that  [the  automobile  manufac¬ 
turer]  is  using  this  term  in  an  extremely 
broad  and  uncommon  sense  so  9  .  to  ex- 

"  R  1-2-2.  779,  MACAP. 

“R  1-2-2,  821,  National  Business  Council 
for  Consumer  Affairs. 

Guides,  supra  note  6,  at  §  239.1. 

“  See,  e.g.,  In  the  Matter  of  General  Tran.'j- 
mission  Corporation  of  Washington,  et  al., 
73  FTC  399  (1968) ;  In  the  Matter  of  Coleman 
Company,  Inc.  73  PTC  724  (1968);  In  the 
Matter  of  Delco  Carpets,  Inc.,  trading  as  Del- 
co  Carpet  Mills,  Inc..  70  PTC  1706  (1966); 
In  the  Matter  of  Midas,  Inc.,  et  al.,  66  PTC 
1564  (1960);  In  the  Matter  of  Comstock 
Chemical  Co.,  Inc.,  et  al..  56  PTC  33  (1959); 
In  the  Matter  of  Stewart  Auto  Upholstering 
Co.,  et  al..  69  PTC  1167  (1961) ;  In  the  Matter 
of  Stem  <b  Co.,  et  al..  59  PTC  1418  (1961); 
In  the  Matter  of  Fred  B.  Milier.  et  al..  66  PTC 
1249  (I960):  lu  the  Matter  of  Hilton  Watch 
A  Clock  Co..  Inc.,  et  al..  61  FTC  742  (1963) ; 
In  the  Matter  of  L.  T.  Baldwin,  59  FTC  975 
(1961). 


elude  the  myriad  of  items  which  would 
be  included  under  other  warranties  using 
the  same  terminology”." 

The  proposed  Rule  required  the  dis¬ 
closure  of: 

a  clear  description  and  identification  of 
parts,  characteristics,  components  and  prop¬ 
erties  covered  by,  and  excluded  from  the 
warranty. 

Baldwin  Piano,  Sunbeam  Corp.  and  many 
other  participants  found  the  words 
“characteristics”  and  properties”  vague 
and  urged  deletion."'  Ihe  final  Rule 
amends  the  phrase  containing  these 
terms  to  read  “products,  or  parts,  or 
characteristics,  or  components  or  prop¬ 
erties.”  The  disjunctive  language  makes 
it  . .  clear  that  a  warranty  covering  all 
defects  in  a  product  (which  is  a  charac¬ 
teristic)  must  not  also  list  every  part, 
component,  and  property  of  the  product 
covered.  A  reference  to  all  defects  in  a 
product  should  include  defects  in  all 
parts  without  a  statement  to  that 
effect.”  “  The  addition  of  the  word 
’products”  uses  the  statutory  language 
set  forth  in  §  102(a)(3)  of  the  Act,"  as 
recommended  by  Ross,  Hardies,  O’Keefe, 
Babcock  &  Parsons  (“Ross,  Hardies”), 
SCM  Corp.,  and  Thermador.*' 

Warren  Tool  Corp.,  MACAP  and 
NRMA  and  others  suggested  that  war¬ 
rantors  be  required  to  disclose  either  the 
items  covered  or  those  not  covered  by 
the  warranty.*'  Gambles  stated: 

(T)he  requirement  could  become  rather 
cumbersome  if  the  warrantor  had  to  identify 
all  the  parts  of  a  product  not  covered  by  the 
warranty  If  the  warranty  was  limited  to  only 
one  component  or  part  of  the  product.”** 

“An  example  utilizing  a  major  appliance 
can  best  show  the  problems  which  this  pro¬ 
vision  would  pose.  Assume  a  product  with 
two  hundred  parts  carries  a  full  one  year 
warranty  and  thereafter  a  limited  four  year 
warranty  on  its  major  component.  As  draft¬ 
ed  the  regulation  would  require  a  detailed 
listing  of  400  parts  in  the  warranty  text. 

“For  the  fuU  one  year  warranty  period 
there  would  have  to  be  a  listing  of  each  and 
every  part  contained  in  the  product  and  an 
indication  that  those  parts  are  covered  by 
the  warranty. 

“The  text  of  a  limited  portion  of  the  war¬ 
ranty  would  have  to  indicate  that  the  major 
component  is  covered  and  contain  a  listing  of 
every  other  part  as  being  excluded  from  that 
portion  of  the  warranty.  This  is  clearly  un¬ 
necessary  and  imworkable  and  would  only 

““R  1-2-2.  729-31. 

-■R  1-3-1,  26,  Baldwin  Piano;  B  1-3-1,  200, 
Ross,  Hardies,  O’Keefe,  Babcock  &  Parsons; 
R  1-3-2,  366,  Sunbeam  Corp.;  R  1-3-2,  607, 
SCM  Corp.;  R  1-3-2,  711,  White  ConsoUdated 
Industries;  R  1-4-1,  220,  Air  Conditioners  and 
Refrigeration  Institute;  R  1-4-1,  476-77,  As¬ 
sociation  of  Home  Appliance  Manufacturers; 
R  1-3-2,  606-07,  SCM  Corp. 

B  1-3-2,  646,  Sears  Roebuck  A  Co. 

“  "The  products  or  parts  covered.”  (em¬ 
phasis  added) . 

**  R  1-3-1,  200,  Ross.  Hardies.  O’Keefe. 
Babcock  St  Parsons;  R  1-3-2,  607,  SC:M  Corp.; 
Tr.  2314,  Thermador. 

«*R  1-3-2.  347,  Gambles;  R  1-3-2,  492, 
Montgomery  Ward  St  Co.;  R  1-3-3,  787, 
Warren  ’Tool  Cwporatlon;  R  1-4-1,  372-73, 
MACAP;  R  1-4-1,  601,  NaUonal  RetaU  Mer¬ 
chants  Association. 

«  R  1-3-2,  347,  Gambles. 


tend  to  confuse  rather  than  enlighten  even 
those  conaumera  who  would  try  to  read  and 
understand  It.”  *■ 

Toyota  Motor  Sales,  the  National  Paint 
and  Coatings  Association,  and  the  South¬ 
ern  Furniture  Manufacturers  Aasociatiim 
(SFMA)  stated  that  if  a  warrantor  lists 
those  items  which  are  covered,  those 
which  are  not  listed  should  Implicitly  be 
excluded." 

The  final  Rule  is  similar  to  proposals 
submitted  by  Sears  and  NRMA."  Under 
this  language  the  items  not  covered  by 
the  warranty  need  only  be  disclosed  if 
the  disclosure  of  what  is  covered  is  un¬ 
clear.  standing  alone. 

For  example,  a  common  warranty  is  one 
which  covers  all  defects  in  material  and 
workmanship.  It  should  not  be  necessary  to 
also  Include  a  list  of  aU  the  possible  causes 
of  malfunctions  of  the  product  which 
would  not  be  defects,  e.g.,  misuse,  abuse,  ex¬ 
ternally  caused  casualties.  .  .  .  However,  .  .  . 
if  some  part  of  the  product  covered  by  such 
a  warranty  were  not  covered  as  to  a  defect 
in  that  part,  a  clear  statement  that  that 
part  is  excluded  should  be  Included  in  the 
warranty,  e.g.,  “This  warranty  covers  defects 
in  material  or  workmanship  in  this  product 
(except  in  light  bulbs)."  Without  the  state¬ 
ment  of  exclusion  In  such  a  warranty,  it 
would  appear  to  cover  more  than  It  does."* 

For  ease  of  communication  to  con¬ 
sumers,  it  should  not  be  necessary  in  all 
cases  to  enumerate  every  covered  part  if 
the  warranty  covers  the  entire  product 
with  the  exception  of  one  or  two  minor 
parts.  In  such  instances,  the  following 
language  would  meet  the  requirements  of 
5S  701.3 1 a)  (2) .  “XYZ  Company  warrants 

your  [ _ 1,  except  the  [ _ 

_ 1.’”" 

Tlie  Association  of  Home  Appliance 
Manufacturers  (AHAM) ,  in  their  written 
submission,  stated: 

Practice  in  the  appliance  and  other  indu.s- 
triee  is  to  warrant  a  product  against  manu¬ 
facturing  defects  and  to  list  the  exclusions, 
such  as  light  bulbs  in  a  refrigerator  or  dam¬ 
age  from  misuse,  fire,  flood  and  the  like.** 

The  Rule  is  intended  to  jpermit  this 
practice.  Conversely,  if  the  warranty  cov¬ 
ers  only  a  few  parte,  or  characteristics, 
the  warranty  might  state:  “This  product 
is  not  warranted  in  any  way  except 
against  rust”  or  “This  warranty  covers 
the  drive  shaft  only.”  A  discloeure  of  the 
exclusions  from  the  warranty  accom- 

••  R  1-3-2, 492,  Montgomery  Ward. 

R  1-3-3,  1103.  Toyota  Motor  Sales,  U.S.A., 
Inc.;  R  1-4-1,  132,  National  Paint  and  Coat¬ 
ings  Association;  R  1-4-1,  316,  Southern 
Purmture  Manufacturers  Association. 

**  “A  clear  description  and  identification  of 
parts,  characteristics,  components  and/or 
properties  covered  by  and,  where  necessary  for 
cla^cation,  excluded  from  the  warranty.”  R 
1-3-2,  646,  Sears  Roebuck  ft  Co. 

".  .  .  (P)ermlt  either  a  clear  statement  of 
what  is  covered  or  a  clear  statement  of  what 
is  not  covered,  and  .  .  .  add  that  If  there 
are  ambiguities  language  sufficient  to  clarify 
any  such  ambiguities  is  required.”  R  1-4-1, 
601.  NRMA. 

*■  R  1-3-2, 646,  Sears  Roebuck  ft  Co. 

R  1-3-2,  547-48,  Ihxon,  Hargrave,  Devans 
&  Doyle;  R  1-4-1,  476,  AssociaUon  of  Home 
AK>llance  Manufacturers;  B  1-4-1,  872, 
MACAP;  R  1-3-2,  606-607,  SCM  Corp. 

«•  R  1-4-1.  476,  AHAlf. 
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i>anied  by  a  statement  sudi  aa  “all  other 
(ports!  are  covered  by  this  warranty"  • 
would  also  satisfy  the  requlrementB  of 
this  paragn^ih. 

•WARRAirrY  PElUrOKMAHCS 

701Ji(a)  (3) 

A  statement  of  what  the  warrantor  will  do 
In  me  event  of  a  defect,  malfunction  or  fail¬ 
ure  to  conform  with  the  written  warranty,  in¬ 
cluding  the  items  or  services  the  warrantor 
will  pay  for  or  iMX>vide,  and,  where  necessary 
for  claxlflcatlon,  those  which  the  warrantor 
will  not  pay  for  or  provide; 

Section  102(a)  (4)  of  the  Act  author¬ 
izes  the  disclosure  ot  “a  statement  of 
what  the  warrantor  will  do  In  the  event 
of  a  defect,  malfunction,  or  failure  to 
conform  with  such  written  warranty — at 
whose  expense — and  for  what  period  of 
time”.  The  MACAP  guid^nes  require  the 
warrantor  to  state:  “In  case  of  a  claim: 
Exactly  what  the  warrantor  will  do  and 
at  whose  expense.”  ™ 

The  Guides  require  the  disclosure  of: 

The  manner  in  which  the  guarantor  will 
perform.  Ihls  consists  prlmarUy  of  a  state¬ 
ment  at  exactly  what  the  guarantor  under¬ 
takes  to  do  under  the  guarantee.  Examples  ot 
would  be  r^air,  retracement,  refund.  If 
the  guarantor  ot  the  person  receiving  the 
guarantee  hes  an  option  as  to  what  may 
satisfy  the  guarantee,  this  should  be  set  out.*^ 

Past  FTC  warranty  orders  have  con¬ 
sistently  required  the  disclosure  of  the 
manner  in  which  the  warrantor  will  per¬ 
form.  (See  the  discussion  and  citations 
In  the  explanation  of  section  701.3(a) 
(2) ,  supra.) 

The  Commission  has  received  a  num¬ 
ber  of  letters  from  consumers  indicat¬ 
ing  the  need  for  clarification  in  war¬ 
ranty  documents  as  to  what  lt«ns  or 
services  the  warrantor  wUl  and  will  not 
pay  for  mr  inrovlde  In  the  evoit  of  a 
failure  defect  or  malfunction  In  the 
product." 

The  proposed  Rule  required  the  dis¬ 
closure  of 

a  statement  of  what  the  warrantor  wiU  do 
to  remedy  a  defect  or  malfunction  In  the 
product,  or  faUurs  to  conform  with  the 
written  warranty.  Including  but  not  limited 
to  the  items  or  servlcee  the  warrantor  wiU 
and  will  not  pay  for  or  provide. 

Many  Industry  comments  were  re¬ 
ceived  to  the  effect  ths^  It  would  be 
unnecessarily  verbose  to  require  a  state¬ 
ment  recitliig  what  the  warrantor  will 
not  do  In  a  warranty  which  clearly  states 
what  the  warrantor  will  do."  Armstrong 


OR  1-8-3,  see.  Sunbeam  Corp.;  R  1-3-S, 
921,  Amana  Refrl^ratlon,  Inc. 

"  R  1-2-2,  T79.  MACAP. 

”  Guides,  supra  note  6,  at  {  239.1(b). 

"See,  e.g.  R  1-2-2.  735-38  (undisclosed 
charge  for  service  call  during  warranty  pe¬ 
riod);  R  1-2-2,  737-38  (undlscloeed  charge 
for  warranty  service  call  and  for  delivering 
product  to  and  from  repair  shop);  R  1-8-2. 
741  (undisclosed  "check-out”  fee  for  In- 
warranty  Inspection  of  defective  product); 
R  1-2-2,  742-44  (undisclosed  labw  charge 
for  In-warranty  repairs) . 

"R  1-3-1.  7.  Coleman  Co.;  R  1-8-1.  138. 
130-32,  Carj^t  and  Rug  Institute:  R  1-8-2, 
419,  Armstrong  Cork  Company;  R  1-8-2,  847, 
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Cork  Co.  argued  that  compliance  with 
this  paragraph  would  unduly  lengthen 
warranties,  and  that  “a  delineation  ot 
each  conceivable  item  or  service  which 
will  not  be  paid  or  provided  would  tax 
even  the  wildest  Imagination." 

The  language  adopted  In  this  para- 
gr  »i^  ot  the  final  Rule  parallels  that  In 
section  701.3(a)  (2),  discussed  supra.  As 
suggested  by  Sears,  a  warrantor  need 
only  state  what  he  will  not  do  If  the  dis¬ 
closure  of  what  he  will  do,  standing 
alone,  is  unclear." 

Pot  example,  if  a  warranty  provides  that 
the  product  wlU  be  replaced  at  no  charge  If 
the  product  is  returned  to  the  store.  It 
should  not  be  necessary  to  also  recite  that 
the  product  wlU  not  l>e  repaired,  or  that  the 
warrantOT  will  not  pay  for  travM  expenses. 
The  affirmative  statement  in  such  a  war¬ 
ranty  clearly  states  what  the  warrantor  wUl 
do.  and  there  Is  no  implication  that  anything 
else  will  be  done." 

The  requirement  ot  this  sub-part  could 
be  satisfied  by  stating,  for  example;  “We 
will  pay  for  parts  and  service  only,*"  or 
by  disclosing  the  services  which  the  war¬ 
rantor  will  not  pw^orm,  accompanied  by 
a  statement  such  as:  “You  must  pay  all 
other  expenses  incurred  In  obtaining  re¬ 
pairs."  " 

A  number  of  industry  representatives 
objected  to  ttie  use  of  the  word  “remedy” 
in  the  proposed  Rule."  The  language  used 
in  Section  102(a)(4)  of  the  Act"  was 
preferred.  A  warrantor  is  not  required  to 
“remedy”  a  product  unless  the  applicable 
warranty  is  designated  as  a  “full  (state¬ 
ment  of  duration)  warranty."  The  final 
Rule  substitutes  the  statutory  language, 
“in  the  event  of”  for  the  word  “remedy.” 

WAKRANTT  DTJRATIOK 

701  J(a)  (4) 

The  point  In  time  or  event  on  which  the 
warranty  term  commenoee,  if  different  from 
the  purchase  date,  and  the  time  period  or 
other  measurement  ot  warranty  duration. 

Section  102(a)  (4)  of  the  Act  calls  for 
the  disclosure  of  “a  statement  of  what 
the  warrantor  will  do  in  the  event  of  a 
defect,  malfunction  or  failure  to  conform 


Sears  Roebuck  A  Co.;  R  1-S-S,  788,  Wsuren 
Tool  €k>rporatlQn:  R  1-4-1,  601,  National  Re¬ 
tail  Merchants  Association. 

"R  1-8-2,  419  Armstrong  OOTk  Ckunpany. 

"See  R  1-8-3,  647,  Sears’  siiggested  lan¬ 
guage:  “A  statement  of  what  the  warrantor 
WlU  do  to  remedy  a  defect  or  malfunction 
In  the  product,  ot  a  faUure  to  conform  with 
the  written  warranty.  Including  but  not  lim¬ 
ited  to  the  items  or  services  the  warrantor 
WlU  pay  for  or  provide,  and.  where  neces¬ 
sary  for  claitacatlon,  what  the  warrantor 
wUl  not  pay  for  or  provide.” 

"  R  1-3-2,  647,  Sears  Roebuck  and  Co. 

"R  1-4-1,  601  National  RetaU  Merchants’ 
Association. 

"R  1-8-1,  57,  Mohasco  Corporation;  R 
1-3-2,  430-432,  Defrees  &  Flske;  R  1-2-2,  545, 
Nixon,  Hargrave,  Devans  &  D^le;  R  1-4-1, 
18-19,  Nafl  Association  of  Chain  Drug  StOTes, 
Inc.;  R  1-4-1,  92  Natl  Electrical  Manufac¬ 
turers  Association;  R-4-1, 220,  Air  Condition¬ 
ing  and  Refrigeration  Institute;  R  1-4-1,  477, 
Association  of  Home  Appliance  Manufac¬ 
turers. 

•  “A  statement  of  what  the  warrantor  wfll 
do  in  the  event  of  a  defect  .  .  .”  (emphasis 
added). 


with  such  written  warranty  .  .  .  and  for 
what  period  of  time.”  MACAP’s  guide¬ 
line,  requiring  “the  specific  tinie  for 
which  the  product  or  parts  are  covered”  " 
was  fulfilled  by  95%  of  the  warranties 
submitted  In  the  1973  study.  The  Guides, 
too,  require  the  disclosure  of  “what  Is 
the  duration  of  the  guarantee”."  The 
NBCCA  report  states  tiiat  “written  war¬ 
ranties  should  specify  the  specific  dura¬ 
tion  of  the  warranty.”  " 

Paragraph  701.3 (a)  (4)  also  requires 
the  warrantor  to  specify  the  point  in  time 
(if  other  than  the  purchase  date)  when 
the  warranty  term  begins.  This  Is  to  en¬ 
sure  that  the  purchaser  Is  informed  as  to 
whether  the  warranty  terms  starts  to  run 
immediately  upon  manufacture,  pur¬ 
chase,  delivery,  or  the  date  on  which  the 
product  Is  first  used.  Several  consumer 
letters  illustrate  the  need  for  the  dis¬ 
closures  required  by  this  paragraph." 

The  proposed  Rule  required  the  dis¬ 
closure  of: 

The  point  in  time  or  event  on  which  the 
warranty  term  commences,  and  the  time  pe¬ 
riod  or  other  measurements  of  duration  for 
which  the  product  and/or  its  parts,  charac¬ 
teristics,  components,  ot  properties  are  war¬ 
ranted. 

Montgomery  Ward,  Timex,  and  NRMA 
took  the  position  that  the  consumer’s 
normal  expectation  is  that  a  warranty 
takes  effect  on  the  date  of  purchase. 
Therefore,  the  warrantor  should  be  re¬ 
quired  to  make  a  disclosure  about  the 
beginning  of  the  warranty  only  when  this 
Is  not  the  case."  The  final  Rule  incorpo¬ 
rates  the  language  submitted  by  Mont¬ 
gomery  Ward,"  and  requires  toat  the 
commenconent  date  of  the  warranty 
need  only  be  disclosed  “if  different  from 
the  purchase  date.” 

CONSTTMER  DITTHIS 

701.3(a)  (5) 

A  step-by-step  explanation  of  the  proce¬ 
dure  which  the  (xmsiimer  should  foUow  in 
OTdOT  to  obtain  performance  of  any  war¬ 
ranty  obligation,  including  the  persons  or 
class  of  persons  authorized  to  perform  war¬ 
ranty  obligation  ( s) ,  ’This  includes  the 
name(s)  of  the  warrantor (s) ,  together  with: 
the  mailing  addressees)  of  the  warrantorls) , 
and/or  the  name  or  title  and  the  address 
any  employee  or  department  of  the  warrantor 
responsible  for  the  performance  of  warrantor 
obligations,  and/OT  a  telephone  number 
which  consxuners  may  use  without  charge 
to  obtain  information  on  warranty  perform¬ 
ance; 


*R  1-2-2,  779,  Major  Appliance  Consumer 
Action  Panel. 

^  Guides,  supra  Note  6. 

“  R  1-2-2,  821,  NBCCA. 

“R  1-2-2,  746  (warranty  expired  one  year 
prior  to  the  time  consumer  had  purchased 
the  product) ;  R  1-2-3,  748  (warranty  did  not 
dlaclofle  that  It  ran  from  the  date  of  produc¬ 
tion  ot  the  iq>pliance) . 

“R  1-3-2,  495,  Montgomery  Ward  &  Co., 
Inc.;  R  1-3-3,  935,  Timex  Corp.;  R  1-4-1,  602, 
National  Retail  Merchants  Association. 

•  "The  point  in  time  or  event  on  which  the 
warranty  terms  eommeuces.  If  different  from 
the  purchase  date,  and  the  time  period  or 
other  measurements  of  dxiratlon  for  which 
the  product  and/OT  its  parts,  characteristics, 
components  or  properties  are  warranted.” 
R  1-8-2,  490  MOTitgomery  Ward  A  Co..  Inc. 
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Section  102(a)  (7)  of  the  Act  authorizes 
the  disclosure  of  “the  step-by-st^  pro¬ 
cedure  which  the  consumer  should  take 
in  order  to  obtain  performance  at  any 
obligation  under  the  warranty,  including 
the  identification  of  any  class  of  persons 
authorized  to  perform  the  obligations 
set  forth  in  the  warranty.” 

MACAP  foimd  that  its  analogous  re¬ 
quirement,  i.e.,  that  the  warranty  state 
“in  case  of  a  claim:  exactly  what  the 
consumer  must  do  and  at  whose  ex.- 
pense”"  was  the  guideline  most  fre¬ 
quently  not  fulfilled  in  the  1973  study. 
According  to  MACAP,  this  guideline  “re¬ 
quires  that  a  warranty  describe  the  steps 
the  appliance  owner  should  follow  to  ob¬ 
tain  m-warranty  service”,*^  The  NBCCA 
report  states  that  “written  warranties 
should  specify  “the  obligations  of  the 
owner.”  “ 

The  Guides  require  tiie  disclosure  of 
“what,  if  anything,  anyone  claiming 
under  the  guarantee  must  do  before  the 
guarantor  will  fulfill  his  obligation  under 
the  guarantee,  such  as  return  of  the 
product  and  payment  of  service  or  labor 
charge.”  "  The  fact  that  not  all  warran¬ 
ties  currently  fxilly  disclose  all  the  re¬ 
quirements  which  must  be  fulfilled  by 
consumers  in  order  to  obtain  warranty 
performance  is  illustrated  by  several  con¬ 
sumer  complaints.*" 

The  disclosures  required  by  paragraph 
701.3(a)  (5)  are  intended  to  inform  the 
consumer  of  the  full  extent  of  his  or  her 
obligations  imder  the  warranty,  and  to 
eliminate  confusion  as  to  the  necessary 
steps  which  he  or  she  must  take  in  order 
to  get  warranty  performance. 

This  sub-paragraph  of  this  section 
also  requires  that  the  warrantor  apprise 
the  consumer  of  the  persons  or  organi¬ 
zations  authorized  to  perform  warranty 
service.  This  provision  conforms  with 
recommendations  in  the  NBCCA  report 
that  "written  warranties  should  specify 
where  warranty  service  can  be  ob¬ 
tained.”  “ 

The  proposed  Rule  required  the  dis¬ 
closure  of : 

A  step-by-step  explanation  of  the  pro¬ 
cedure  which  the  purchaser  should  follow 
in  order  to  obtain  performance  of  any  war¬ 
ranty  obligation,  including  the  persons  m 
organizations  authorized  to  perform  war¬ 
ranty  service,  or  a  telephone  number  which 
consumers  may  use  without  charge  from 
which  such  information  may  be  obtained. 
This  information  shall  include  the  name  and 


"R  1-2-2,  789,  Major  Appliance  Consumer 
Action  Panel. 

"  R  1-2-2,  781,  Major  Appliance  Consume 
Action  Panel. 

“R  1-2-2,  821,  National  Business  Council 
for  Consumer  Affairs. 

»  Guides,  supra  note  6,  at  {  239.1. 

*BR  1-2-2,  749  (warranty  did  not  disclose 
that  consumer  was  required  to  ship  defective 
18-foot  boat  back  to  factory  and  pay  for 
shipping  costs  in  order  to  get  warranty  per¬ 
formance):  R  1-2-2,  751  (warranty  did  not 
disclose  that  a  sales  slip  and  validated  certif¬ 
icate  to  Indicate  date  of  purchase  were 
required  for  in-warranty  service);  R  1-2-2, 
756  (imdiscloeed  charge  for  postage  and  han¬ 
dling);  R  1-2-2,  757  (imdisclosed  charge 
for  warranty  coverage) . 

“  R  1-2-2,  821,  NBCCA 


address  of  any  corporate  offlc«r  or  depart¬ 
ment  responsible  for  the  resolution  of  such 
matters,  and/or  any  telephmie  number 
which  consumMrs  may  use  without  charge 
for  such  purposes; 

Many  industry  comments  were  re¬ 
ceived  which  stated  that  the  number  of 
service  outlets  or  r^resentatlves  were 
far  too  numerous  to  list  in  the  war¬ 
ranty  .*“  AHAM,  in  its  written  sunbmis- 
sion  stated  that 

(a)  literal  interpretation  of  the  require¬ 
ment  .  .  .  would  require  the  listing  of  h\m- 
dreds  or  tho\isands  of  persons  or  organiza¬ 
tions  in  a  warranty." 

Also,  independent  or  other  service  out¬ 
lets  by  a  warrantor  change  from 
time  to  time.**  Thus,  any  listing  of  such 
outlets  compiled  when  a  product  is 
manufactured  and  shipped  could  be  out- 
of-date  by  the  time  the  product  is  dis¬ 
played  or  sold.  AHAM  noted  that: 

Frustration  would  Inevitably  result  should  a 
consumer  read  in  a  written  warranty  that  the 
ABC  Service  Center  will  provide  warranty 
service,  only  to  find  that  ABC  is  no  longer 
in  business,  through  no  fault  cd  the  warran¬ 
tor,  when  a  call  for  service  is  made." 

McGraw  Edison  Co.,  Sunbeam,  Amana, 
and  others  claimed  that  the  alternative 
of  maintaining  a  telephone  number 
which  consumers  can  use  without  charge, 
from  which  such  information  could  be 
obtained,  would  be  too  costly.**  Many 
other  negative  comments  from  warran¬ 
tors  c(mceming  the  use  of  toll-free  lines 
are  Included  in  the  record.*' 

EIA stated  that: 

(P)ersons  calling  on  such  a  line  could  not  be 
expected  to  confine  tbeir  inquiries  to  obtaln- 


"R  1-4-1,  481,  Association  of  Home  Ap¬ 
pliance  Manufacturers;  R  1-3-1,  312,  Briggs 
A  Stratton  Corp.;  R  1-3-2,  348,  Oambles- 
Skogmo,  Inc.;  R  1-3-2,  368-369,  Sunbeam 
Corp.;  R  1-3-2,  383,  RockweU  International; 
R  1-^2,  546,  Nixon,  Hargraue,  Devans  & 
Doyle;  R  1-3-2,  650,  Seen,  Roebuck  A  Co., 
R  1-3-3,  936,  Timex  Corp.;  R  1-4-1,  184, 
Electronic  Industries  Association;  R  1-3-1, 
19-20,  Walker  Manufacturing;  R  1-3-3,  846, 
General  Electric  Co. 

“  R  1-4-1,  481,  AHAM. 

"  R  1-3-1,  342,  Zenith  Hearing  Instrument 
Corp.;  R  l-3r2,  348,  Oamble-Skogmo,  Inc.; 
R  1-3-2,  368-369,  Sunbeam  Corp.;  R  1-3-2, 
546,  Nivon,  Hargrave,  Devans  A  Doyle;  R  1- 

3- 2,  660,  Sears,  Roebuck  A  Co.;  R  1-3-3,  936, 
Timex  Corp.;  R  1-4-1,  482,  Association  of 
Home  Appliance  Manufacturers;  Tr.  2275, 
California  State  Electronics  Association. 

“R  1-4-1,  482-83,  Association  of  Home 
Appliance  Manufacturers. 

*R  1-3-1,  171-172.  McGraw  Edison  Co.; 
R  1-3-1,  201,  Ross,  Hardies,  O’Keefe.  Bab¬ 
cock  A  Parsons;  R  1-3-0,  369,  Sunbeam  Corp.; 
R  1-3-3,  923,  Amana  Refrigeration.  Inc.; 
R  1-3-3,  936,  Timex  Corp.;  R  1-4-1, 124,  Auto¬ 
motive  Parts  A  Accesscuies  Association.  Inc.; 
R  1-4-1,  481-82,  Association  of  HcMne  Appli¬ 
ance  Manufacturers;  Tr.  2316-17,  John 
S(ffxlewe,  Ass’t  Vice  President,  Marketing  and 
Product  Manager,  Thermador  Wash-fflng. 

"R  1-3-1,  134-135,  CRI;  R  1-3-1,  312, 
Briggs  A  Stratton  Corp.;  R  1-3-2, 348,  Gamble 
Skogmo,  Inc.;  R  1-4-1,  39,  National  Associa¬ 
tion  of  Furniture  Manufacturers,  Inc.;  R  1- 

4- 1,  184-186,  EIA;  R  1-3-3,  848,  General  Elec¬ 
tric. 

"A  toll-free  number  to  a  remote  location 
would  be  a  duplication  at  a  cost  for  General 
Electric  in  view  of  our  well-identified  local 
service  facilities.” 


Ing  names  of  repairmen.  Persons  on  the  re¬ 
ceiving  end  of  such  telephone  lines  woxild 
necessarily  have  to  be  well  Informed  and 
skilled  In  handling  cmnplalnts.  .  .  .  (T)here 
.  .  .  would  be  Insufficient  pnfflt  margin  of  a 
toll  free  telephcme  swvlce. ...  In  many  cases, 
the  manufactxirers  have  no  control  over,  and 
In  fact  may  not  even  know  who  Is  authm^zed 
to  sell  and  repair  their  products." 

Nixon,  Hargrave.  Devans  and  Doyle. 
(“Nixon.  Hargrave”),  Colt  Industries, 
and  others  suggested  use  of  the  language 
used  in  9  102(a)  (7)  of  the  Act,  **pers(m 
or  class  of  persons.”  "  The  Air  Condlticm- 
ing  and  Refrigeration  Institute  and  SCM 
recommended  that  the  language  “types 
of  organizations”  ’**  be  adopted. 

The  final  Rule  requires  the  disclosure 
of  the  “persons  m:  class  of  persons  au¬ 
thorized  to  perform  warranty  obli^- 
tions”.  The  final  Rule  would  penult 
a  warrantor  to  use  language  such  as  “any 

authorized  [ _ ]  dealer,””*  or 

“con^t  your  local  dealer  for  warranty 
service,”  ***  provided  that  consumers 
have  ready  access  to  a  listing  of  author¬ 
ized  facilities.  This  may  be  accomplished 
by  sup{d3dng  a  listing  with  the  product, 
provid^  a  source  for  such  Infonnation 
in  the  warranty,  or  where  a  national 
service  network  is  provide^  through  ref¬ 
erence  to  a  telephone  directory. 

P*urther  industry  comments  received 
on  the  proposed  Rule  stated  that  the 
warrantor  should  not  be  required  to  in¬ 
clude  the  name  and  address  a  cor¬ 
porate  officer  responsible  fpr  the  resolu¬ 
tion  of  warranty  complaints.  Union  Car¬ 
bide  Corporation  suggested  that  this  be 
deleted  or  at  least  changed  to  permit 
the  name  of  any  person  in  the  war¬ 
rantor’s  ffinploy,  and  not  just  a  corporate 
officer,”*  or  any  appropriate  depart¬ 
ment.***  The  Gas  Appliance  Manufac¬ 
turers  Association  (GAMA)  argued  that 
if  disclosure  of  a  name  of  a  corporate 
officer  were  required,  personnel  shifts 
would  necessitate  the  reprinting  of  the 
warranty.** 

NRMA  submitted  that  the  name  and 
address  or  the  phone  number  of  a  war¬ 
ranty  “referee”  should  only  be  required 
if  such  a  disclosure  is  applicable  to  the 
warrantor.*"*  GAMA  and  NEMA  com¬ 
mented  that  the  phrase  “resolution  of” 


"  R  1-4-1, 184-86,  EIA. 

•R  1-3-2,  419,  Armstrong  Cork  Co.;  R 
1-3-2,  546,  Law  firm  of  mxon,  Hargrave. 
Devans  A  Doyle,  Washington,  D.C.;  R  1-3-2, 
587,  Colt  Indiistnes;  R  1-3-3,  923,  Amana 
Refrigeration,  Inc.;  Tr.  1722,  David  V.  Kahn, 
Attorney,  Chicago,  Hltnols;  R  1-3-3,  844, 
General  Electric. 

"*R  1-4-1,  222,  Air  Conditioning  and 
Refrigeration  Institute;  R  1-3-2,  61,  SCM; 
R  1-3-3.  956-967,  Whirlpool  Corp. 

^"R  1-3-1,  8,  Ihe  Coleman  Co.,  Inc.;  R 
1-3-1,  342,  Zenith  Hearing  Instrument  Corp.; 
R  1-4-1, 184,  EIA. 

R  1-3-2,  348,  Qamble-Skogmo.  Inc.  ("or 

contact  your  nearest _ store”); 

R  1-3-2,  496,  Montgomery  Ward  A  Co.,  Inc.; 
R  1-4-1,  184,  EIA. 

^"R  1-3-1,  287,  Union  Carbide  Corpora- 
tion. 

»"R  1-3-1,  287,  Union  Carbide  Corpora¬ 
tion.  See  also  R  1-3-2,  813.  BCU. 

R  1-4-1,  26,  Oas  Alliance  Manu¬ 
facturers  Association,  Inc. 

1"  R  1-4-1,  603,  NRMA. 
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shoiild  be  deleted  since  it  implied  that 
there  was  a  dispute,  which  would  not  be 
the  case  when  the  warranty  was 
extended.*" 

The  final  Rule  deletes  the  words  “reso¬ 
lution  of  such  matters”  and  substitutes 
“the  performance  of  warranty  obliga¬ 
tions.”  It  provides  three  alternative 
means  for  the  disclosure  of  how  the  con¬ 
sumer  may  contact  the  warrantor. 

Armstrong  Cork,  Sears.  NEMA,  and 
Nixon,  Hargrave  stated  that  paragraph 
(a)  of  the  proposed  Rule,  which  required 
the  disclosure  of  the  “full  name(s)  and 
address  (es)  of  the  warrantor,”  overlap¬ 
ped  with  i>aragraph  (h)  .***  The  sub¬ 
stance  of  former  paragraph  (a)  was  in¬ 
corporated  as  one  of  the  three  alterna¬ 
tives  in  section  701.3(a)  (5)  of  the  final 
Rule.  The  purpose  of  this  disclosure  is 
to  provide  an  address  which  the  con¬ 
sumer  can  use  to  communicate  with  the 
warrantor  concerning  warranty 
claims.*"  Such  information  need  not  be 
provided  twice  in  the  same  warranty. 

Section  102(a)  (1)  of  the  Act  author¬ 
izes  the  Commission  to  require  the  dis¬ 
closure  of  “the  clear  identification  of  the 
names  and  addresses  of  the  warrantors”. 
The  MACAP  guidelines  similarly  require 
the  inclusion  of  “the  name  and  address 
of  the  warrantor,  on  the  same  page  as 
the  body  of  the  warranty.”  “  The 
NBCCA  report  states  that  “written  war¬ 
ranties  should  specify  the  identity  of  the 
warrantor.” 

The  Guides  require  the  disclosure  of 
“the  identity  of  the  guarantor,”  stating 
that: 

the  identity  of  the  guarantor  should  be 
clearly  reresded  In  all  advertising,  as  weU 
as  In  any  documents  evidencing  the  gtiaran- 
tee.  Confusion  of  purcharors  often  occ\u^ 
when  it  Is  not  clear  whether  the  manufac¬ 
turer  or  the  retailer  Is  the  guarantor.'’* 

A  consumer  complaint.  Indicating  that 
the  absence  of  the  warrantor’s  address 
has  been  a  problem,  related  that  neither 
the  warranty  nor  the  package  for  a  mat¬ 
tress  cover,  nor  the  cover  itself  disclosed 
the  address  of  the  warrantor.  Thus,  when 


R  1-4-1,  2«,  Gas  Appliance  Manu¬ 
facturers  Association,  Inc.;  R  1-4-1,  92-93, 
National  Klectrical  Manufacturers  Associa¬ 
tion. 

,  io»  R  1-3-2,  418,  Armstrong  Cork  Co.;  R  1- 
3-2,  547,  Law  firm  of  Nixon,  Hargrave 
Devans  A  Doyle,  Washington,  D.C.;  R  1-3-2 
644.  Sears  Roebuck  and  Co.;  R  l-4r-l.  91 
National  Electrical  Manufacturers  Associa¬ 
tion. 

“•  R  1-3-1,  56  Mohasco  CorpOTatlon. 

R  1-2-2,  779,  MACAP  Report  (1973) . 

R  1-2-2,  821.  NBCCA  Report. 
u*R  1-2-1,  269  Guides,  at  {239.1(c).  See 
also  In  the  Matter  of  Royal  Audio  Instru¬ 
ments,  et  al,  66  FTC  8^  ( 1964) ;  In  the  Mat¬ 
ter  of  ADF  Wareiiouse,  Ine.,  et  al.  66  FTC  1267 
(1964);  In  the  Matter  of  B.  R.  Page  Com¬ 
pany,  et  al.M  FTC  1319  (1964) ;  In  the  Matter 
of  Universal  Sewing  Service,  Inc.,  et  al.  54 
PTC  643  (1967). 

The  address,  as  well  as  the  name  of  the 
guarantor,  has  been  required  by  the  Oc»n- 
mlsslon.  In  the  Matter  of  World  Wide  Tele¬ 
vision  Corporation,  et  al.  66  FTC  961  (1961); 
affirmed  352  F.  2d  203  (3rd  Clr.  1965).  See 
also  In  the  Matter  of  Central  Sewing  Center, 
Inc.,  et  al,,  d.b.a.  Tri  State  Distributing, 
(63  FTC  788  (1963)). 


the  cover  ripped,  the  consumer  was  un¬ 
able  to  locate  the  warrantor  so  as  to  se¬ 
cure  performance  on  the  five-year  war¬ 
ranty.***  Another  consumer  stated,  after 
having  suffered  considerable  delay  in 
having  a  hot  water  tank  repaired. 

I  honestly  believe  some  of  this  confiision 
could  have  been  eliminated  If  my  warranty 
bad  spelled  out  exactly  what  department 
of  the  company  warranty  requests  shovild  be 
forwarded  to.  Maybe  the  FTC  should  require 
such  information  be  Included  In  warranty 
statements."* 

The  final  Rule  permits  the  warrantor 
to  include  such  a  department  or  an  em¬ 
ployee  of  the  warrantor  responsible  for 
the  performance  of  warranty  obligations. 
The  “corporate  officer”  language  was 
dropped,  in  accordance  with  the  cmn- 
ments  discussed  previously.  It  is  not  nec¬ 
essary  to  identify  an  individual  in  order 
to  provide  the  consumer  with  prc^r  ac¬ 
cess  for  obtaining  warranty  perform¬ 
ance. 

§  701.3(a)  (5)  of  the  Rule  also  permits 
the  warrantor  to  maintain  a  telephone 
number  which  consumers  may  use  with¬ 
out  charge.  Use  of  such  a  device  is  not 
required.  The  purpose  of  the  last  sen¬ 
tence  in  section  701.3(a)  (5)  is  to  iMxmde 
the  consumer  with  a  means  for  con¬ 
tacting  the  warrantor,  and  the  use  of 
any  or  all  of  the  three  alternatives  set 
forth  will  satisfy  this  requirement. 

Finally,  it  should  be  noted  that  the 
word  “purchaser”  has  been  replaced  by 
the  word  “consumer,”  since  the  Rules 
define  the  word  “consumer,”  and  since 
the  person  invoking  the  warranty  need 
not  in  fact  be  a  “purchaser”  of  the 
product.’*** 

INFORMAL  DISPUTE  SETTLEMENT 
MECHANISMS 

701.3 (a)  (6) 

Information  respecting  the  avallabUity 
any  Informal  dispute  settlement  mechanism 
elected  by  the  warrantor  in  compliance  with 
Part  703  of  this  subchapter; 

Section  102(a)(8)  of  the  Act  author¬ 
izes  the  inclusion  in  warrantiee  of  “in¬ 
formation  respecting  the  availability  of 
any  informal  dispute  settlement  pro¬ 
cedure  offered  by  the  warrantor  .  .  .”. 
The  Senate  Report  provides  the  ra¬ 
tionale  behind  the  analogous  provision 
in  the  Senate  version  of  the  bill : 

.  .  .  |T]he  consumer  should  be  notified  of 
his  ability  to  seek  redress  through  .  .  .  any 
informal  dispute  settlement  mechanisms  that 
the  warrantor  may  offer.  Furthermore,  if  the 
warrantor  is  required  to  inform  the  consumer 
of  his  rights  in  the  event  the  warrantor  fails 
to  perform,  the  Committee  believes  that  the 
warrantor  will  have  greater  incentive  to  per¬ 
form  as  promised."* 

As  the  NBCCA  report  states ; 

IT] he  consiuner’s  need  for  warranty  infor¬ 
mation  continues  and  is  more  pronounced 
after  the  product  has  been  purchased  .  .  . 
some  companies  have  begun  to  encourage 
consumers  to  make  toll-free  calls  to  a  cen¬ 
tralized  location  ...  In  other  cases,  metro- 


"*R  1-2-2,  726  (consumer  letter). 

"*R  1-5-,  524  (consumer  letter). 

"*R  1-3-2,  546.  Law  firm  of  Nixon.  Har¬ 
grave,  Devans  A  Doyle,  Washington,  D.C. 

R  1-2-2, 167,  Senate  Report. 


politan  consumer  response  offices  have  been 
established  to  serve  these  needs.  However  or¬ 
ganized,  some  convenient  means  of  obtain¬ 
ing  Information  on  the  product  .  .  .  war¬ 
ranty  should  be  available  to  consumers  after 
sale.“ 

The  proposed  Rule  required  the  dis¬ 
closure  of  “(Dnformation  respecting  the 
availability  of  any  informal  dispute  set¬ 
tlement  iKDcedure  as  specified  in  Part  703 
of  this  subchapter.”  Mohasco  Corp.  and 
CRI  stated  that  such  information  should 
be  required  only  where  such  a  procedure 
is  offered  or  required  by  the  warrantor, 
and  not  wherever  a  procedure  is  merely 
“available,”  regardless  of  wdiether  or  not 
the  warrantor  offers  or  requires  it.*“  In 
order  to  clarify  the  intent  of  this  section 
the  language  of  this  provisi<m  has  been 
revised  to  read  “mechanism  elected  by 
the  warrantor  in  compliance  with  Part 
703  of  this  subchapter.” 

LIMITATION  ON  IMPLIED  WARRANTIES 
AND  REMEDIES 

701fi(a)  (7) 

Any  limitations  on  the  duration  of  implied 
warranties,  disclosed  on  the  face  of  the  war¬ 
ranty  as  provided  in  Section  108  of  the  Act, 
accompanied  by  the  foUowing  statement: 

“Some  states  do  not  allow  limitations  on 
how  long  an  impUed  warranty  lasts,  so  the 
above  limitation  may  not  apply  to  you.” 

701.3(a)  (8) 

Any  exclxisions  of  or  limitations  on  relief 
such  as  incidental  or  consequential  damages, 
accompanied  by  the  following  statement, 
which  may  be  combined  with  the  statement 
required  in  sub-paragraph  (7)  above: 

“Some  states  do  not  allow  the  exclvislon  or 
limitation  of  incidental  or  consequential 
damages,  so  the  above  limitation  or  exclu¬ 
sion  may  not  apply  to  you.” 

Section  102(a)  (6)  of  the  Act  provides 
for  the  disclosure  of  “exceptions  and  ex¬ 
clusions  from  the  terms  of  the  warranty.” 
The  MACAP  guidelines  require  disclosure 
of  “exceptions,  disclaimers  or  exclusions 
with  the  same  prominence  as  the  affirma¬ 
tive  statements  in  the  body  of  the 
warranty.”  ** 

The  Uniform  Commercial  Code,  (“U.C. 
C.”)  which,  with  variations,  is  the  law 
in  the  District  of  Columbia  and  in  every 
state  except  Louisiana,  provides,  at  §§  2- 
314  and  2-^15,  that  in  a  contract  for  sale 
certain  warranties  are  implied  by  law. 
The  implied  warranties  of  merchanta¬ 
bility  (which  CTicompasses  the  concept 
that  goods  must  be  fit  for  the  ordinary 
purpose  for  which  they  are  used)  and  fit¬ 
ness  for  a  particular  purpose  (which  may 
arise  when  a  seller  has  reason  to  know 
the  particular  purpose  for  which  the 
goods  are  required  and  that  the  buyer 
is  relying  on  the  seller’s  skill  or  judgment 
to  furnish  suitable  goods)  in  certain  cir¬ 
cumstances  may  provide  a  buyer  with 
broader  protection  and  rights  than  a 
written  warranty  document. 

Although  the  U.C.C.  provides  a  proce¬ 
dure  whereby  such  implied  warranties 
may  be  disclaimed  and  excluded,  several 
states  have  prohibited  disclaimers  or  ex- 

R  1-2-2,  822.  NBCCA  Report. 

"■R-1-31-1.  57-68,  Mohasco  Corporatloo; 
R  1-3-1,  137-138,  CRI. 

"»R  1-2-2,  780,  MACAP  Report  (1978). 
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elusions  and  have  made  them  legally  un- 
enTorceable.”*  ITie  use  of  disclaimers  'or 
exclusions  of  Implied  warranties  and 
limitations  and  exclusions  of  rraiedies 
under  implied  wan^ties  in  any  state 
where  such  a  clause  or  clauses  are 
enforceable  as  written  has  the  clear 
capacity  and  traidency  to  deceive  pur¬ 
chasers  in  those  states  as  to  the  true 
nature  of  their  warranty  rights  and 
remedies.  A  consumer  may  reasonably 
be  expected  to  believe  ^at  a  war¬ 
ranty  document  states  the  full  extent  and 
limit  of  his  warranty  rights  and  remedies 
and  rely  on  that  belief.  This  reliance 
tends  to  eliminate  attempts  to  determine 
whether  such  a  written  warranty  states 
limitations,  disclaimers  or  exclusions 
fully  or  correctly. 

Paragrai^  (k)  (1)  of  the  proposed  Rule 
provided  that: 

“Where  any  such  modification,  limitation, 
or  exclusion  Is  unenforceable  under  applica¬ 
ble  State  law,  that  fact  shall  be  disclosed  in 
a  manner  which  speclflcaUy  names  such 
J\u’lsdlctlons.’* 

This  proposal  elicited  substantial  in¬ 
dustry  opposition.  Many  warrantors 
claimed  that  this  requirement  was  un¬ 
duly  onerous  in  that  it  would  necessitate 
research  of  the  case  law  in  every  state  in 
which  a  product  is  offered  for  sale,  often 
in  all  fifty  states.^  Many  industry  rep¬ 
resentatives  noted  that  a  constant  moni¬ 
toring  and  review  of  state  law  would  be 
required  in  order  to  keep  abreast  of  any 
modifications.'"  Warranties  would  have 

“See,  e.g.:  §2-312  et  aeq.,  replaced  by 
new  Title  Consumer  Warranties,  CAUF, 
CIVIL  CODE  ch.  1333,  Stats.  1970.  W.  VA 
CODE,  f  46-6-107  (supp.  1974) .  MASS,  GEN 
LAWS  ch.  106,  I  106,  §  2-316  A  (supp.  1974) . 
MD.  Ann.  Code,  art.  96  B,  §  2-316  (A)  (Supp 
1974).  WASH.  REV.  CODE  I  62  A,  2-316(4) 
(Supp.  1974).  OREGON  STAT.  Ch.  413, 
§§72.8010-8200  (enacted  Aug.  19,  1973). 
MAINE  REV.  STAT.  ANN.,  Title  11,  §  2-316(5) 
(Supp.  1974). 

“R  1-3-1,  27,  Baldwin  Plano  smd  Organ 
Co.;  R  1-3-1,  41,  Purolator,  Inc.;  R  1-3-1,  58, 
Mohasco  Corporation;  R  1-3-1,  71,  Law  firm 
of  Guren,  Merritt,  ^gg  A  Cohen,  Cleveland, 
Ohio;  R  1-3-1,  81-82,  Firestone  Tire  &  Rub- 
|}er  Co.;  R  1-3-1,  191  Association  of  Auto  & 
Truck  Recycles;  R  1-3-1,  201-202,  Bruce  J. 
McWhlrter,  Attwney.;  R  1-3-1,  288,  Union 
Carbide  Corp.;  R  1-3-2,  356,  Mark  J.  Lowen- 
steln.  Attorney;  R  1-3-2,  408,  Boise  Cascade 
Corp.;  R  1-3-2,  549-550,  Law  firm  of  Nixon, 
Hargrave,  Devan  St  Doyle,  Washington,  D.C.; 
R  1-4-1,  125,  Automotive  Parts  St  Accessories 
Association,  Inc.;  R  1-4-1, 134,  National  Paint 
and  Coatings  Association,  Inc.;  R  1-3-3,  789, 
Warren  Tool  Corporation;  R  1-4-1,  259,  CRI; 
R  1-4-1,  478,  Association  of  Home  Appliance 
Manufactiu^rs;  Tr.  2047,  Berkson,  Counsel, 
Singer  Sewing  Machines. 

“R  1-3-1,  27,  Baldwin  Plano  and  Organ 
Co.;  R  1-3-1,  58,  Mohasco  Corp.;  R  1-3-1,  81- 
82.  Firestone  Tire.  &  Rubber  Co.;  R  1-3-2, 
356,  Law  firm  of  Altheimer  &  Gray,  Chicago, 
Illinois;  R  1-3-2.  370-371,  Sunbeam  Corp.; 
R  1-3-2,  408  Boise  Cascade  Corp.;  R  1-3-2, 
499,  Montgomery  Ward  St  Co.,  Inc.;  R  1-3-2, 
653,  Sears,  Roebuck  and  C04  R  1-4-1,  134, 
National  Paint  and  Coating  Association, 
Inc.;  R  1-3-3,  789,  Warren  Tool  Corporation; 
R  1-4-1,  282,  Specialty  Equipment  Manufac- 
tiuers  Association;  R  1-4-1,  259,  CRI;  R 
1-3-3,  849,  General  Electric;  Tr.  2047,  Berk- 
son,  Counsel,  Singer  Sewing  Machines. 


to  be  revised  continuously  and  reprinted 
because  of  changes  In  state  law.'*  Arm¬ 
strong  CoA  argued  that  because  state 
law  is  constantly  changing,  the  warranty 
could  *1)6  incorrect  Interventioa  of 
judicial  act  before  the  ink  was  dry. 

North  Am^can  Philips  Corp.  stated  that 
this  could  cause  **.  .  .  ccmfuslcm  to  the 
cemsumer  because  it  would  be  impossible 
to  avoid  having  different  warrant  cards 
being  distributed  at  the  same  time  be¬ 
cause  of  the  products  that  would  be  in 
the  distribution  pipeline  whenever  a 
change  occurred.”  “ 

Another  line  of  criticism  challenged 
the  Rule’s  imposition  on  warrantors  of 
the  duty  to  Interpret  uncertain  unsettled 
state  law.'"  Standard  Oil  of  California 
stated  that  this  could  lead  to  “public  con¬ 
fusion  resulting  from  inconsistent  and/or 
inaccurate  monitoring  and  reporting  of 
state  law  by  various  warrantors.” War¬ 
ren  Tool,  the  Electronic  Industries  As¬ 
sociation  (ElA) .  and  others  objected  that 
this  would  require  warrantors  to  advise 
consumers  as  to  complex  issues  of  law.'" 

The  Association  of  Auto  &  Truck  Re¬ 
cyclers  (NATWA)  argued'  that  the  Rule, 
“in  effect,  precludes  many  warrantors 
from  modifying,  limiting  or  excluding 
implied  warranties  or  consequential  dam¬ 
ages.  although  the  Act  Itself  specifically 
allows  these  types  of  modifications,  lim¬ 
itations  or  exclusions.”"  Others  stated 

“  R  1-3-1,  27,  Baldwin  Plano  &  Organ  Co.; 

R  1-3-1,  48-49,  North  American  Philips 
Corp.;  R  1-3-1,  172.  McGraw-Edlaon  Co.; 

R  1-3-1,  288,  Union  Carbide  Corp.;  R  1-3-2, 
350-351,  Standard  Oil  Co.  of  California; 

R  1-3-2,  356,  Law  firm  of  Altheimer  &  Gray, 
Chicago,  ni.;  R  1-3-2.  370-371,  Sunbeam 
Corp.;  R  1-3-2,  384,  RockweU  Inti.;  R  1-3-2, 
388,  ScovUle  Housing  Products  Group; 

R  1-3-2,  408,  Boise  Cascade  Corp.;  R  1-3-2, 
499,  Montgomery  Ward  &  Co.,  Inc.;  R  1-3-2, 
550,  Law  firm  of  Nixon,  Hargrave,  Devans  St 
Doyle.  Washington,  D.C.;  R  1-3-2,  653,  Sears, 
Roebuck  and  Co.;  R  1-3-3,  790,  Warren  Tool 
C(Hix>ratlon;  R  1-4-1,  282,  Specialty  Equip¬ 
ment  Manuafeturers  Association;  R  1-4-1, 
259,  CRI;  Tr.  2047,  Berksen,  Counsel,  Singer 
Sewing  Machines. 

“R  1-3-1.  420,  Armstrong  Cork  Co.  See 
also  R  1-3-2,  499.  Montgomery  Ward  St  Co., 
Inc.;  R  1-3-2,  653,  Sears,  Roebuck  and  Co.; 
R  1-4-1,  222,  Air  Conditioning  and  Refrigera¬ 
tion  Institute;  R  1-4-1,  Day.  186-187,  Elec¬ 
tronic  Industries  Association;  R  1-3-2,  613, 
SCM;  R  1-3-3,  849,  General  Electric  Co. 

“R  1-3-1,  48-49,  North  American  Philips 
C<MT>. 

“R  1-3-1,  8-9,  The  Coleman  Co..  Inc.;  R 
1-3-1, 22,  The  Coleman  Co.,  Inc.;  R  1-3-1, 202, 
Bruce  4.  McWhlrter,  Attorney,  Chicago,  H- 
Unois;  R  1-3-2,  392,  SheU  OU  Co.;  "(TihU 
subsection  requires  a  manufacturer,  to  make 
Interpretive  decisions  as  to  the  legal  sig¬ 
nificance  of  judicial  opinions  in  the  various 
state  courts  when  their  legal  significance  may 
be  unclear  or  open  to  dispute  by  InteUigent 
and  knowledgeable  parties.”;  R  1-3-3,  924, 
Amana;  R  1-4-1, 606  NRMA. 

“R  1-3-2,  351,  Standard  Oil  Co.  of  Cali¬ 
fornia. 

“  R  1-3-1,  42,  Purolator,  Inc.;  R  1-3-1,  288, 
Union  Carbide  Corp.;  R  1-3-3,  790-791,  War¬ 
ren  Tool  Corporation;  R  1-4-1.  186-187  EIA. 

“R  1-3-1,  191,  Association  of  Auto  and 
Truck  Recyclers.  See  also  R  1-3-2.  612,  SCM; 
R  1-3-3,  849,  General  Electric  Co. 


thet  compllmDce  with  this  requiranoit 
would  unduly  lengthen  warranties."* 

The  iMToposed  Rule  also  required  dis¬ 
closure  of  “rnU  modifications  smd  limita¬ 
tions  on  Imidled  warranties,  and  aU  ex- 
clusimis  of  or  limitations  on  relief  such  as 
mcldeotal  or  consequential  damages.” 
Nixon,  Hargrave  noted  that  this  lan¬ 
guage  appeared  to  permit  the  modlflca- 
tl<m  of  Implied  warranties,**  pnhlbited 
by  Section  108(a)  of  the  Act.'" 

Paragraph  (k)  (2)  of  the  pn^iosed  Rule 
required  that  “any  limitation  on  or  ex¬ 
clusion  of  consequential  damages  for 
breach  of  any  written  or  implied  war¬ 
ranty  on  the  consumer  product  shall  be 
disclosed  on  the  face  of  the  warranty,  as 
provided  in  §  104  of  the  Act” 

Mohasco,  Briggs  b  Stratton  Corp., 
Chrysler  Corp.,  Nixon,.  Hargrave,  and 
CRI  argued  that  the  Commission  Ignored 
the  Intention  of  Congress  by  imposing 
the  requirement  of  stating  exciusinna  or 
limitations  on  consequential  damages  on 
t^e  face  of  the  warranty  on  “limited” 
warranties.’*  The  Act  requires  only  that 
such  disclosure  be  made  on  the  face  of 
“full”  warranties.’"* 

In  light  of  the  substantial  criticisms  of 
paragrai^  (k)  of  the  pnnxised  Rule,  the 
Commission  has  delet^  this  paragraph, 
and  has  substituted  paragraphs  701.3 (a  > 
(7)  and  (8) .  The  final  Rule  does  not  re¬ 
quire  that  warrantors  specifically  name 
the  jurisdictions  in  which  limitations  or 
exclusions  are  unenforceable  imder  state 
law.  It  does  require  that  the  consisner 
be  alerted  to  the  possible  inapplicability 
of  limitations  on  the  duration  of  implied 
warranties  or  exclusions  or  limitations 
of  incidental  or  consequential  damages 
in  his  or  her  jurisdiction  by  the  use  of 
brief,  simple  disclosures.  These  may  be 
combined,  if  both  are  applicaUe,  and 
may  also  be  combined  with  the  state¬ 
ment  required  by  S  701.3(a)  (9) .  discussed 
infra.  These  disclosures  will  not  serve  to 
unduly  lengthen  warranty  statements 
and  will  put  consiuners  on  notice  ae  to 
the  possible  inapplicability  of  para¬ 
graphs  concerning  limitations  and  ex¬ 
clusions  in  the  warranty.  The  language 
used  in  paragraphs  (a)(7)  and  (8)  is 

“•  See  eg,  R  1-3-1,  202,  Bruce  J.  McWhlrter, 
Attorney,  Chicago,  nilnols;  R  1-3-1,  313, 
Briggs  b  Stratton  Corp,  R  1-3-2,  653.  Sears, 
Roebuck  and  Co.;  R  1-4-1,  606,  NRkCA;  Tr. 
2047,  Berkson,  Singer  Sewing  Machines. 

“R  1-3-2,  549.  Law  Firm  of  Nixon,  Har¬ 
grave,  Devans  b  Doyle,  Washington,  D.C.;  R 
1-3-3,  1035,  General  Motors  Corp. 

“"No  supplier  may  disclaim  or  modify 
(except  as  provided  In  subsection  (b)  any 
ImpUed  warranty  to  a  consumer  with  respect 
to  a  consumer  product  .  .  ." 

“  R  1-3-1,  59,  Mohasco  Corp.;  R  1-3-1,  313, 
Briggs  b  Stratton  Cmp.;  R  1-3-2,  474. 
Chrysler  Corp.;  R  1-3-2,  550,  Law  firm  of 
Nixon,  Hargrave,  Devans  b  Doyle;  R  1-4-1, 
260-261.  CRI. 

“In  order  for  a  warrantor  warranting  a 
consumer  product  by  means  of  a  written 
warranty  to  meet  the  Federal  minimiini 
standards  for  warranty —  ...  (3)  such  war¬ 
rantor  must  not  exclude  or  limit  conse¬ 
quential  damages  for  breach  of  any  written 
or  Implied  warranty  on  such  product,  un¬ 
less  such  exclusion  or  limitation  conspicu¬ 
ously  appears  on  the  face  of  the  warranty." 
Section  104(a)(3). 
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similar  to  several  proposals  made  on  the 
record™ 

The  language  “all  modifications  and 
limitations  on  implied  warranties”  has 
been  changed  to  “any  limitations  on  the 
duration  of  implied  warranties,”  to  elim¬ 
inate  any  conflict  with  the  requirements 
of  Section  108. 

The  requirement  that  limitations  on 
or  exclusions  of  consequential  damages 
be  disclosed  as  provided  in  Section  104 
of  the  Act  has  been  deleted.  Full  war¬ 
ranties  must  of  course  comply  with  the 
applicable  requirements  of  the  Act. 

Finally,  the  proposed  Rule  required 
that: 

Any  modification,  limitation,  or  exclusion, 
or  any  statement  that  such  modification,  lim¬ 
itation,  or  exclusion  is  unenforceable  under 
applicable  State  law  shall  be  set  apart  from 
the  balance  of  the  warranty  by  the  use  of 
type  size  larger  than  the  body  copy  of  the 
warranty,  or  by  the  use  of  all  capital  letters, 
or  by  underlining. 

Although  this  paragraph  has  been  de¬ 
leted  from  the  final  Rule,  such  deletion 
should  not  be  viewed  as  a  tacit  state¬ 
ment  on  the  part  of  the  Commission  that 
limitations  are  not  to  be  made  conspicu¬ 
ously.  Rather,  in  this  instance,  the  Com¬ 
mission  recognizes  that  some  flexibility 
in  making  such  disclosures  may  be  nec¬ 
essary.  The  failure  to  make  disclaimers 
conspicuous,  as  required  by  §  2-316  of 
the  U.C.C.,  renders  such  disclaimers  in¬ 
effective.  The  use  of  underlining,  capital 
letters,  or  larger  type  size  are  examples 
of  possible  means  of  satisfying  the  statu¬ 
tory  mandate  of  prominence  and  con¬ 
spicuousness.™ 

SISCLOSXJRE  OF  THE  WARRANTY  RIGHTS 
7013(a)  (9) 

A  statement  In  the  following  language: 

This  warranty  gives  you  specific  legal 
rights,  and  you  may  also  have  other  rights 
which  vary  from  state  to  state. 

Section  102(a)  (9)  of  the  Act  author¬ 
izes  the  Commission  to  require  the  inclu¬ 
sion  of  a  “brief,  general  description  of 
the  legal  remedies  available  to  the  con¬ 
sumer.” 

The  full  and  accurate  disclosure  of 
warranty  terms  is  a  major  element  in  the 
warranty  enforcement  program  created 
by  the  Act.  The  Act  is  designed  to  give 
Individuals  the  information  they  need 
to  enforce  their  warranty  rights.  To  do 
this,  the  Individual  must  have  at  least 
a  threshold  understanding  of  the  legal 
significance  of  the  w’arranty  document. 

If  attempts  by  consumers  to  assert 
their  warranty  rights  are  to  be  made 


1-3-1,  27  Baldwin  Plano  and  Organ 
Co.  (“Some  states  do  not  permit  limitations 
on  the  duration  of  an  Implied  warranty  and 
some  states  require  warrantor  to  award  inci¬ 
dental  and  consequential  damages.  .  .  .”); 
R  1-3-1,  117,  Ford  Motor  Co.  (“Modifica¬ 
tions,  limitations  or  exclusions  on  Implied 
warranties  may  be  unenforceable  In  some 
states.  .  .  .”);  R  1-3-1,  601,  Montgomery 
Ward  (".  .  .  The  modification  or  limitation 
on  Implied  warranties  set  forth  in  this  war¬ 
ranty  Is  unenforceable  In  some  states.  .  .  .”) 

‘“See  R  1-3-3,  849,  QE  (“The  provision 
describing  how  to  make  modifications,  limita¬ 
tions,  etc.,  conspicuous  or  prominent  should 
11  considered  at  all,  be  by  way  of  example.”) 


easier  and  encouraged,  as  Congi’ess  in¬ 
tended,  written  warranties  must  dis¬ 
close  information  about  the  buyer’s  legal 
rights  and  remedies.  As  the  record  amply 
demonstrates,  there  is  substantial  room 
for  improvement  in  the  public’s  general 
understanding  of  buyer’s  rights  and 
remedies.  The  Act  recognizes  the  writ¬ 
ten  warranty  as  the  logical  and  efficient 
means  of  accmnplishlng  this  result.  The 
warranty  is,  in  the  end,  simply  part  of 
the  agreement  between  buyer  and  seller. 

It  is  wholly  proper  that  the  terms  and 
significance  of  the  agreement  be  imder- 
stood  by  the  buyer  as  well  as  the  seller. 
The  free  market  economy  depends  upon 
adequately  informed  buyers  to  stimulate 
competition. 

The  proposed  rule  sought  to  achieve 
the  goals  described  above  without  im- 
duly  lengthening  the  written  warranty. 
The  proposed  rule  required  the  disclo¬ 
sure  of  one  of  the  statements  below ; 

This  warranty  gives  you  specific  legal 
rights.  You  also  have  Implied  warranty  rights. 
In  the  event  of  problem  with  warranty  serv¬ 
ice  or  performance,  you  may  be  able  to  go  to 
a  small  claims  court,  a  State  court,  or  a  Fed¬ 
eral  district  court. 

or 

This  warranty  gives  you  specific  legal 
rights.  You  also  have  Implied  vrarranty  rights, 
including  an  implied  warranty  of  merchant¬ 
ability  which  means  that  your  product  must 
be  fit  for  the  ordinary  purposes  for  which 
such  goods  are  used.  In  the  event  of  a  problem 
with  wararnty  service  or  performance,  you 
may  be  able  to  go  to  a  small  claims  court,  a 
State  court,  or  a  Federal  district  court. 

The  proposed  disclosures  elicited  sub¬ 
stantial  comment,  both  adverse  and  fa¬ 
vorable.  While  some  voiced  ib- basic  dis¬ 
agreement  with  the  Act’s  basic  goal  of 
informing  buyers  of  their  rights  and 
remedies,  several  lines  of  comment  de¬ 
veloped  on  the  record.  Westinghouse, 
Sunbeam,  Shell  Oil,  Walker  Manufac¬ 
turing  Co.  and  others  expressed  the  con¬ 
cern  that  consumers  would  be  encour¬ 
aged  to  go  to  court,  rattier  than  trying 
the  normal  remedies  outlined  in  the  war¬ 
ranty,  or  dealing  directly  with  the  war¬ 
rantor  initially.™  Sears  argued  that  the 
proposed  language  “could  mislead  some 
consumers  into  the  belief  that  they  must 
resort  to  the  courts  to  obtain  any  per¬ 
formance  under  the  warranty.”  Husky 
Oil  Co.,  Guren,  Merrit,  Sogg  &  Cohen 
(“Guren,  Merritt”) ,  and  others  felt  that 
inclusion  of  such  a  provision  would  en¬ 
courage  litigation  ™  in  already  con- 


^  R-l-3-1,  2,  Westinghouse  Electric  Corp.; 
R-1-3-2,  372,  Sunbeam  Corp.;  R-1-3-2,  393, 
Shell  OU  Co.;  R-1-3-2,  703,  Standard  Oil  Co., 
(Indiana);  R-1-4-1,  3-4,  California  State 
Electronics  Association;  R-1-4-1,  223,  Air 
Conditioning  and  Refrigeration  Institute;  R- 
1-3-1,  19,  Walker  Manufacturing;  R-1-3-3, 
850,  General  Electric  C04  Tr.  2276,  Woolls- 
craft,  California  State  Electronics  Associa¬ 
tion. 

R-1-3-2,  655,  Sears,  Roebuck  and  Co.; 
See  also  R-1-3-2,  724,  Bose  Corporation;  R-1- 
3-3,  WalthEun  Watch. 

R^l-3-1.  72,  David  A.  Schaefer,  Attorney, 
Cleveland  Ohio;  R-1-3-2,  Zenith  Radio  Corp.; 
R-1-3-2,  432,  Henry  J.  Underwood.  Jr.,  At¬ 
torney,  Chicago,  Illinois;  B-1-4-1,  93.  Na¬ 
tional  Electrical  Manufacturers  Assoc.;' R-1- 


gested  courts.™  Lear  Siegler,  Inc.  and 
National  Association  of  Plmtographic 
Manufacturers  argued  that  the  disclo¬ 
sures  were  in  confilct  with  the  legisla¬ 
tive  intent  of  the  Act  to  encourage  in¬ 
formal  settlements.™ 

North  American  Philips  Corp.,  AHAM. 
and  others  claimed  that  the  proposed 
statements  would  serve  to  confuse  rather 
than  inform  consumers. SCM  Corp. 
stated; 

The  implication  of  both  versions  of  the 
specified  statement  is  that  Judicial  remedies 
are  readily  available  without  cost  or  difficulty 
to  a  consumer  who  is  dissatisfied  with  war¬ 
ranty  performance.  The  fact  that  Jurisdic¬ 
tional  requirements  may  bar  an  action  In 
federal  court,  that  federal  or  state  court  pro¬ 
cedure  must  be  followed,  that  an  attorney 
may  be  necessary,  and  the  fact  that  there 
may  be  costs  to  the  consumer  which  may  or 
may  not  be  reimbursable  at  the  end  of  the 
proceeding  make  the  Inclusion  of  the  pro¬ 
posed  statements  unreasonable  and  mislead¬ 
ing  to  consumers.‘“ 

AHAM,  in  its  written  submission,  stated; 

Encouraged  by  a  written  warranty  to  seek 
redress  In  court,  unable  In  many  Instances  to 
find  the  proper  court,  and  finding  in  most 
instances  that  the  assistance  of  a  laa'yer  is 
necessary,  a  dissatisfied  purchaser  would  be 
rewarded  only  with  disillusionment  and  frus¬ 
tration.  Unfortunately,  the  frustration  and 
disillusionment  and  resulting  animosity 
would  be  directed  against  the  warrantor. . . 

General  Mills  Fun  Group  and  Eddie 
Bauer  commented  that  insertion  of  such 
statements  would  subject  them  to  a  bar¬ 
rage  of  questions  from  consumers  as  to 
ttieir  legal  rights,  and  that  answering 
such  inquiries  would  increase  their  op¬ 
erating  costs.™  Westinghouse,  Black  and 
Decker,  Sears,  EIA  and  others  expressed 
the  view  that  these  statements  were  ap¬ 
propriate  for  a  consumer  education  cam¬ 
paign,  but  not  for  disclosure  in  warran¬ 
ties  themselves.™  Westbend  Co.,  among 
others,  argued  that  the  nuances  of  im¬ 
plied  warranties  and  legal  rights  could 
not  adequately  be  explained  to  consumers 
in  just  five  or  six  lines.™  Zenith  Radio 


4-1,  135,  National  Paint  and  Coatings  Asso¬ 
ciation,  Inc.;  Tr.  2048,  Berkson,  Counsel, 
Singer  Sewing  Machines. 

R-l-3-1,  97,  Goodyear  Tire  &  Rubber 
Company;  R-l-3-1,  164,  Lear  Siegler,  Inc. 

‘"R-l-3-1.  165,  Lear  Siegler,  Inc.;  R-1-4-1, 
203,  National  Association  of  Photographic 
Manufacturers.  Inc. 

‘“B-1-3-1,  49,  North  American  Philips 
Corp.;  R-l-3-1,  313,  Briggs  &  Stratton  Corp.; 
R-1-3-2,  393.  Shell  Oil  Co.;  R-1-3-2.  655, 
Sears.  Roebuck  and  Co.;.Tr.  165,  Ray  Affler- 
bach.  Executive  Director,  American  Institute 
of  Kitchen  Dealers;  R-1-4-1,  484.  AHAM;  R- 
1-4-1,  539,  Motor  &  Equipment  Manufac¬ 
turers  Association. 

‘“R-1-3-2,  615,  SCM.  Sec  also  R-1-4-1, 
135,  National  Paint  and  Coatings  Associa¬ 
tion,  Inc. 

‘“  R-1-4-1.  AHAM. 

‘“R-1-3-2,  456-467,  General  Mills;  R-1-3- 
2, 463,  Eddie  Bauer. 

B-1-3-1,  2,  Westinghouse  Electric  Corp.; 
R-l-3-1,  189  Black  and  Decker;  R-1-3-2. 
Sears,  Roebuck  &  Company;  R-1-3-2,  703, 
Standard  Oil  Co.  (Indiana);  R-1-4-1,  27, 
GAMA;  R-1-4-1,  125,  Auttunotlve  Parts  and 
Accessories  Assoc.,  Inc.;  R-1-4-1,  187,  E.I.A. 

‘“R-l-3-1,  79,  West  Bend  Co.;  R-l-3-1, 
189,  Black  and  Decker;  R-1-3-3,  958,  Whirl¬ 
pool  Corp. 
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Corp^  Nutone  Division,  and  others 
claimed  that  even  the  ipcliision  of  the 
existing  statements  would  unduly 
lengthen  warranties." 

The  need  for  some  form  of  disclosure 
as  to  the  consumer’s  legal  rights  is  docu¬ 
mented  in  the  record."  Hershel  Elkins, 
California  Deputy  Attorney  General,  in 
his  testimony  stated: 

.  .  .  (T)he  experience  we  have  have  Indi¬ 
cates  that  consumers,  if  they  have  an  occa¬ 
sion  to  look  at  their  warranty  . . .  believe  that 
that  restricts  their  rights  to  go  further.  In 
fact,  we  have  had  individuals  who  have  gone 
back  to  the  sellers,  and  the  sellers  have  said 
*Look;  take  a  look  at  yorir  warranty.  It  says 
right  here  that  this  is  the  only  protection  you 
have.*  And  consumers  often  do  not  realize 
that  they  have  other  theories.  They  have 
implied  warranty.  There  is  also  negligence 
even  without  warranties.  There  are  all  sorts 
of  breach  of  contract  theories  which  might 
be  utilized;  and  that  is  not  an  end  all . .  .^* 

The  final  Rule  does  not  require  the 
disclosure  of  either  of  the  two  alterna¬ 
tives  as  proposed.  Since  the  proceeding 
did  show  the  need  for  some  kind  of  dis¬ 
closure  concerning  warranty  rights,  a 
brief  general  statement  was  adopted, 
which  puts  the  consumer  on  notice  that 
other  rights  might  accrue  to  him  or  her, 
in  addition  to  those  cited  in  the  war¬ 
ranty.  The  substance  of  the  language 
used  In  thU  statement  follows  several 
suggestions  offered  in  the  written  com¬ 
ments  on  paragraphs  (k>  and  (1)  of  the 
proposed  Rule."  By  the  use  of  such 
statement,  suggests  NRMA,  the  ccm- 
sumer  can 

be  Informed  generally  ot  his  or  ber  con¬ 
tract,  tort,  and  strict  liablUty  rights  in  a 


See  o.g.,  R-1-3-1,  2,  WesUnghouse  Elec¬ 
tric  Corp.;  R-l-3-a,  388.  Scovill  Housing 
Products  Group:  H-l-3-a,  401,  Zenith  Radio 
Corp. 

Tr.  738,  Goldberg  (“the  deaf  community 
like  many  other  minority  cmnmunlties  does 
not  really  know  that  they  have  legal  rights”) ; 
Tr.  1290,  Kaufman,  Assistant  Attorney  Gen¬ 
eral.  State  of  nunois  (‘T  think  ...  if  you 
said  to  100  [people]  on  the  street,  ‘what  is 
an  implied  warranty?';  I  don’t  think  they 
would  be  able  to  answer  your  question."); 
Tr.  234-1-42.  Max  Factor.  Deputy  City  At¬ 
torney,  Los  Angeles,  California  (“701.3(k)  A 
(1)  ...  is  one  of  the  hearts  at  the 
statute  .  .  .  That  is  telling  the  consumers 
what  their  rights  are.”);  Tr.  2381,  Julian  D. 
Rhine,  Assistant  District  Attorney,  San  Fran¬ 
cisco.  California  (*T  don’t  think  the  ccm- 
Bumer  is  really  aware  of  his  right.”) . 

^•Tr.  2032.  Elkins. 

“•Br-1-3-1,  288,  Union  Carbide  Corp, 
(**.  .  .  (T)hls  aectimi  should  .  .  .  include 
a  generally  stated  requirement  that  warran¬ 
ties  must  Include  a  statement  that  eonsiun- 
ers  may  have  implied  warranty  rights  in  ad¬ 
dition  to  the  rights  provided  by  the  written 
warranty.”) ;  R-1-8-2,  601,  Montgomery  V^ard 
(“This  warranty  gives  you  ^)eciflc  legal 
^hta.  You  also  have  implied  warranty 
rights  .  .  .”);  R-l-3-g.  849.  88  (**Thto  war¬ 
ranty  gives  you  specific  legal  rights.  You  may 
also  have  implied  warranty  rights  which  vary 
from  state  to  state  .  .  .”);  R-1-3-1.  48. 
M<Mrth  Amartoan  Phillips  Co^.  (“’Ihls  war¬ 
ranty  gives  you  specific  legal  rights.  Because 
of  pertinent  statutes  in  your  state  you  may 
have  additional  rights  ...”);  R-1-4-1.  608, 
NRMA  (“This  warranty  gives  you  specific 
legal  rights,  and  you  may  also  have  other 
rights,  which  vary  from  state  to  state.”) . 


manner  that  suggests  that  further  inquiry 
as  to  the  nature  of  those  rights  might  be 
tmlttul.  hot  without  confusing  or  mislead¬ 
ing  as  to  the  detallato 

The  Commission  concluded  that  para¬ 
graph  (a)  (9)  of  the  final  rule  can  ac¬ 
complish  this  task  without  Imposing  un¬ 
reasonable  burdens  on  warrantors.  The 
warranty  need  not  be  a  legal  treatise. 
Indeed,  the  final  rule  should  preclude 
such  a  result.  However,  the  warranty 
must  at  least  contribute  to  the  buyer’s 
understanding  of  its  legal  consequences. 
To  require  less  could  result  in  misleading 
the  public  by  failing  to  negate  the  as¬ 
sumption  (often  incorrect)  that  the  war¬ 
ranty  sets  forth  the  buyer’s  only  re¬ 
course.  The  final  rule  will  go  far  to  cor¬ 
rect  this  situation  and  will  adequately 
implement  the  intent  of  Congress. 

SEALS  OF  APPBOVAL 

7013(b) 

Paragraph  (a)  (l)-(9)  of  this  section  shall 
not  be  applicable  with  respect  to  statements 
of  general  policy  on  emblems,  seals  czr  In¬ 
signias  Issued  by  third  parties  promising 
remedial  action  with  respect  to  a  consiuner 
product,  which  statements  contain  no 
representation  or  assurance  of  the  quality 
or  performance  characteristics  of  the  prod¬ 
uct;  provided  that  (1)  the  disclosures  re¬ 
quired  by  paragraph  (a)  (l)-(9)  are  pub¬ 
lished  by  such  third  parties  in  each  issue  of 
a  publication  with  a  general  circulation,  and 
(2)  such  disclosures  are  provided  free  of 
charge  to  tmy  consumer  upon  written 
request. 

This  paragraph  was  added  to  the  final 
Rule  in  response  to  concerns  expressed 
by  Parents  and  Good  Hotisekeeping 
Magazines  that  the  proposed  rule  would 
force  the  elimination  of  “seal”  pro¬ 
grams."  It  relieves  these  and  other  simi¬ 
lar  seal  programs  from  having  to  set 
forth  the  disclosure  requirements  set 
forth  in  701.3(a)  in  the  actual  seal  itself. 
These  disclosures  must,  however,  be  set 
forth  in  a  publication.  The  required  dis¬ 
closures  are  thus  the  same  for  seal  pro¬ 
grams  as  for  other  warranties;  only  the 
medium  for  disclosure  has  been  altered. 

A  specific  provision  for  seal  programs 
has  been  granted  because  of  circum¬ 
stances  which  the  Commission  believes 
are  unique.  First,  third  party  seals  are 
too  small  to  contain  the  disclosures  re¬ 
quired  by  the  rule  and  still  remain  legibly 
lurinted  and  readable  by  the  consumer." 
Also,  magaalnes  such  as  Parents  and 
Good  Housekeeping  are  not  in  the  chain 
of  distribution  of  products  bearing  the 
seal.  They  are  mer^  third-party  guar¬ 
antors."  Finally,  the  public  policy  stated 
In  102(a)  of  the  Act  of  “improving  com¬ 
petition  In  the  marketing  of  consumer 
products”  would  not  be  served  by  a  rule 
which  terminated  seals  of  i^proval  such 
as  Parents  and  Good  Housekeeping." 


^R- 1-4-1,  608,  National  RetaU  Manufac¬ 
turers  Asaoclatloa. 

^R-1-3-1,  292-301,  Good  Houaakeeplng 
Magazina.  R-l-3-3. 1061,  Arent,  Fox,  Kintnsr, 
Plotkln  A  Kahn, 

"  R-1-3-1.  292-301.  Good  Housekeeping 
Magaslna,  Tr.  403,  Parents  Magazine. 

’■‘R-l-^l,  296,  Good  Housekeeping  Mag- 
aalna.  Tr.  886-96,  Parents  Magaslne. 

R-1-3-1,  1060,  Arent,  Fox,  Klntner,  Plot¬ 
kln  A  Kshn. 


Whatever  the  merits  of  such  programs, 
we  do  not  choose  to  eliminate  them  at 
the  stroke  of  a  pen.  Ihe  Commission 
has  Instructed  Its  staff  to  monitor  the 
Impact  ot  this  exception  and  to  recom¬ 
mend  modlflcatlons  if  needed  to  protect 
the  public. 

OWNER  REGISTRATION  CARDS 

701.4 

When  s  warrantor  employs  any  card  such 
as  an  owners’  registration  card,  a  warranty 
registration  card,  or  the  like,  and  the  return 
of  the  card  is  a  condition  precedent  to  war¬ 
ranty  coverage  and  performance,  the  vrar- 
rantor  shall  disclose  this  fact  in  the  war¬ 
ranty.  If  the  return  of  such  card  reasonably 
appears  to  be  a  condition  precedent  to  war¬ 
ranty  coverage  and  performance,  hut  is  not 
such  a  condition,  that  fact  shall  be  dis¬ 
closed  In  the  warranty. 

The  disclosures  required  by  this  sec¬ 
tion  are  in  accord  with  specific  dis¬ 
closures  required  by  the  Act.  Section  102 
(a)  (5)  authorizes  the  disclosure  of  “[al 
statement  of  what  the  consumer  must 
do  and  the  expenses  he  must  bear.”  Sec¬ 
tion  102(a)  (7)  provides  for  the  disclosure 
of  “[tlhe  step-by-step  procedures  which 
the  consumer  should  take  in  order  to 
obtain  performance  of  any  obligation 
under  the  warranty  .  .  .”  Sectkm  701.4 
which  requires  the  warrantor  to  dis¬ 
close  in  the  warranty  documoit  Itself, 
the  purposes  for  which  the  card  la  In¬ 
tended,  is  necessary  in  order  to  alert  the 
consumer  as  to  whether  or  not  the  re¬ 
turn  of  the  card  is  a  prec(mditlon  to 
warranty  service  or  performance. 

MACAP’s  1973  evaluation  of  warran¬ 
ties  notes  that  an  increased  number  of 
c(»npanies  stated  in  their  warranties 
that  the  consumer  was  required  to  return 
a  warranty  registration  card  In  order  to 
have  the  warranty  honored.  A  special 
questionnaire  was  sent  to  the  48  com¬ 
panies  who  included  such  a  requirement 
to  ascertain  (1)  whether  in  practice  ttie 
return  of  the  warranty  registration  card 
was  required  In  order  for  the  company 
warranty  to  be  honored;  (2)  whether 
the  warranty  would  be  h<mored  without 
the  return  of  such  card;  and  (3)  whether 
there  were  other  reasmis  why  the  return 
of  such  card  was  helpful  to  the  com¬ 
pany."  Twenty-eight  of  the  thirty-two 
companies  that  responded  to  this  Inquiry 
replied  that  the  warranty  would  be  hon¬ 
ored  In  practice  even  if  the  registration 
card  was  not  returned.  MACAP  also 
found,  in  evaluating  the  comments  of  the 
responding  companies,  that  there  are  a 
number  of  uses  for  warranty  registration 
card  informatioin.  The  predominant  uses 
were  (1)  verification  of  warranty  status 
in  dispute  situations;  (2)  Idoiilflcation 
of  the  “original  owner”;  (3)  Identifica¬ 
tion  of  the  product  location  for  purposes 
of  product  modifications,  product  recall, 
and  evaluation  of  the  need  fm:  service 
centers  and/or  parts  dlstr&iutors;  and 
(4)  marketing  or  sales  purposes.  On  the 
basis  of  this  information.  MACAP  recom¬ 
mended  that  appliance  warrants  who 
use  such  cards  “candidly  and  clearly 
state  the  purpose  of  the  card,  if  other 


"R-l-4-1.  434,  Major  Appliance  Con¬ 
sumer  Action  Panel. 
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than  or  in  addition  to  registration  of 
the  product  to  assure  warranty  serv¬ 
ice.” 

The  NBCCA  report  lends  further  sup¬ 
port  to  MACAP’s  recommendation  as  to 
warranty  registration  cards.  The  report 
states: 

registrations  on  consumer  usage  may  be 
reasonable  but  should  be  used  only  when 
the  restriction  has  a  real  purpose.  For  ex¬ 
ample,  consumers  should  not  be  misled  to 
believe  that  mailing  a  registration  cud  Is 
necessary  precondition  to  obtaining  the  ben¬ 
efits  of  a  warranty.  In  sum,  any  restriction 
or  other  obligation  Imposed  upon  the  con¬ 
sumer  should  be  clearly  defined  and  care¬ 
fully  explained  In  the  matulal  available  to 
the  consumer  at  the  time  of  purchase.'^ 

The  practice  of  stating  that  the  card 
is  a  prerequisite  to  warranty  coverage 
and  performance,  even  where  this  is 
never  enforced,  may  chill  the  assertion 
and  exercise  of  warranty  rights.  Some 
purchasers  may  not  request  warranty 
service  if  they  did  not  return  the  card 
in  the  prescribed  period  of  time,  because 
of  the  mistaken  (although  logical)  be¬ 
lief  that  the  warranty  accurately  states 
the  warrantor’s  intentions. 

Furthermore,  a  requirement,  that  a 
purchaser  complete  and  return  a  war¬ 
ranty  registratioi)  card  appears  to  be  im- 
enforceabje  under  Section  2-313  of  the 
U.C.C.  An  express  warranty  must  be  “a 
basis  of  the  bargain”,  or  part  of  the 
actual  sales  transaction.  According  to  the 
House  Subcommittee  Staff  Report, 

most  warranties  and  warranty  registration 
cards  app>ear  to  be  of  the  type  that  are  pack¬ 
aged  with  the  product.  .  .  .  This  discovery 
often  takes  place  at  home,  long  after  the 
actual  sales  transaction  has  been  completed. 
Thus,  the  requirement  of  filling  out  and  re¬ 
turning  a  warranty  registration  card  In  order 
to  obtain  full  warranty  protection  ...  Is 
likely  to  be  held  Invalid  by  most  courts.'“ 

The  House  Subcommittee  Staff  states 
further  that 

some  of  the  warranties  that  had  these 
cards  did  not  expressly  require  that  the  cards 
be  fiUed  out  and  returned,  but  Instead  state 
to  “please’  do  so.  However,  the  fact  that  It  is 
labeled  ‘Warranty  Registration  Card'  and  is 
attached  to  the  warranty  can  nevertheless 
convey  the  Idea  that  the  card  Is  needed  to 
validate  the  warranty  .  .  .  (M)o8t  of  these 
cards  appear  to  be  clearly  for  the  benefit 
of  the  manufacturer — to  obtain  marketing 
Information  .  .  .  Questions  seeking  this  kind 
of  Information  can  pose  a  threat  to  privacy, 
especially  If  It  is  given  under  the  mistaken 
notion  that  the  buyer  wlU  obtain  full  war¬ 
ranty  protection  by  doing  so.'** 

This  section  of  the  Rule  is  intended  to 
eliminate  the  deception  inherent  in  the 

R-l-4-1,  436,  Major  Appliance  Consumer 
Action  Panel. 

u«R-l-a-2,  818,  National  Business  Council 
for  Consumer  Affairs. 

'“R-1-2-1,  67,  House  Subcommittee  Staff 
Report. 

See  Koellmer  v.  Chrysler  Motors,  Corp.  6 
Conn.  Clr.  478,  8UCC  Rep.  Serv.  668  (1970) .  A 
properly  worded  disclaimer  clause  contained 
In  the  operator’s  manual  for  a  new  truck 
was  held  Ineffective  by  a  Connecticut  court 
because  the  manual  was  delivered  after  the 
sale  had  been  consummated. 

'•*  R-1-2-1,  67,  House  Subcomm.  Staff  Re- 
'  port. 


situation  where  a  warrantor  purports  to 
condition  warranty  protection  upon  a 
timely  return  of  the  registration  card, 
while  in  fact  using  such  cards  solely  for 
marketing  or  other  purposes. 

The  original  proposal  had  also  re¬ 
quired  a  disclosure  in  the  warranty  of  the 
purpose  for  which  a  card  was  used,  if 
the  return  of  such  card  was  not  a  con¬ 
dition  precedent  to  warranty  coverage.^* 
NEMA,  AHAM,  SCM,  and  others  argued 
against  including  a  statement  about  an 
unrelated  subject  (e.g.,  market  research) 
in  an  already  lengthy  warranty.’**  Cox, 
Langford,  and  Brown  stated  that  “(s)  uch 
a  requirement  may  encourage  manufac¬ 
turers  to  condition  their  warranties  on 
the  return  of  such  cards,  and  therefore 
reduce  the  protection  given  to  con¬ 
sumers.’”**  Sears  claimed  that  “(s)uch 
a  disclosure  in  the  warranty  may  even 
mislead  consumers  into  believing  that 
since  the  disclosure  is  in  the  warranty 
that  the  card  must  have  something  to  do 
with  the  warranty.’”** 

This  requirement  has  been  modified  in 
the  final  Rule,  which  requires  disclosure 
only  if  the  card  is  or  reasonably  appears 
to  be  required  for  warranty  performance. 
The  strictures  of  Sectifm  5  of  the  Fed¬ 
eral  Trade  Commission  Act,  15  U.S.C.  45, 
are  adequate  to  deal  with  any  other  de¬ 
ceptive  uses  of  non-warranty  related 
cards. 

PARAGRAPHS  DELETED  FROM  THE  PROPOSED 
RULE 

701.3(a)  Section  701.3(a),  which  re¬ 
quired  the  disclosure  of  ‘‘the  full 
name(s)  and  address (es)  of  the  war- 
rantor(s)  ”,  has  been  incorpoiated  as  an 
alternative  in  paragraph  701.3(a)(5). 
(See  discussion  of  paragraph  701.3(a) 
(5),  supra.) 

701.3(e)  Paragraph  701.3(e)  of  the 
proposed  Rule  required  the  disclosure  of : 

The  period  of  time,  stated  In  terms  of 
hours,  business  days  or  days,  within  which, 
after  notice  of  a  defect,  malfunction,  or 


Section  701.4(b)(2)  of  the  proposed 
Rule  stated: 

“If  the  return  of  such  card  is  not  a  condi¬ 
tion  precedent  to  warranty  coverage,  the 
warrantor  shall  clearly  and  conspicuously 
disclose  in  the  warranty  document  the  pur¬ 
pose  for  which  such  card  Is  utilized.  In  such 
Instance,  the  warrantor  shall  not  designate 
the  card  as  ‘warranty  registration  card’,  but 
shall  apprc^rlately  label  or  title  the  card 
according  to  the  purpose  or  purposes  for 
which  It  Is  Intended,  e.g.,  ‘marketing  re¬ 
search  card’,  or  ‘product  safety  registration 
card’.’’ 

“R^l-3-1,  3,  Westlnghouse  Electric  Cor¬ 
poration;  R-1-3-1,  172,  McQraw -Edison 

Company,  R-1-3-1,  314,  Briggs  and  Strat¬ 
ton  Corporation;  R-1-3-2,  602,  Montgomery 
Ward  and  Co.;  R-1-3-2,  704,  Standard  OU 
Company;  R-l-4-1,  28,  Gas  Appliance 

Manufacturers  Association;  R-l-4-1,  93-84, 
National  Electrical  Manufacturers  Associa¬ 
tion;  R-l-4-1,  222,  Air  Conditioning  and 
Refrigeration  Institute;  R-l-4-1,  488,  Asso¬ 
ciation  of  Home  Appliance  Manufactvirers; 
R-1-3-2,  617,  Proctor-SUex  Corporation. 

713,  White  Consolidated  In¬ 
dustries,  Inc. 

R-1-3-2,  667,  Sears,  Roebuck  and  (Com¬ 
pany. 


failure  to  conform  with  the  warranty,  the 
warrantor  will  perform  any  obligations  un¬ 
der  the  warranty. 

This  provision  evoked  much  negative 
comment  frcnn  warrantors.  Many  in¬ 
dustry  representatives  stated  that  the 
warrantor  could  not  control  the  length 
of  time  within  which  warranty  obliga¬ 
tions  could  be  performed  because  of  the 
use  of  independent  contractors,  such  as 
retail  dealers.***  Other  warrantors 
claimed  that  they  could  not  control  the 
length  of  time  because  of  problems  in 
securing  parts  or  supplying  replacement 
parts.***  C?RI,  EIA,  NRMA  and  many 
others  argued  that  requiring  the  inclu¬ 
sion  of  such  a  time  period  would  not  be 
helpful  to  consumers  because  it  would 
lead  warrantors  to  set  long,  maximum 
times  for  performance,  representing  the 
most  extreme  cases.’*'  Montgomery 
Ward,  General  Electric,  and  others 
stated  that  averages  could  not  be  ob¬ 
tained***  and  would  not  be  useful  even 
if  they  could  be  derived.** 

Many  warrantors  cited  the  variables 
which  make  setting  a  time  for  perform¬ 
ance  exceedingly  difiBcult.  In  different 


'"R-1-3-1,  7,  Colemen  Co.,  Inc.;  R-1-3-1, 

14,  Engineering  Products  Co.;  R-1-3-1,  96-97, 
Goodyear  Tire  and  Rubber  Co.;  R-1-3-1,  188, 
Black  &  Decker  Tool  Co.;  R-1-3-1,  204,  Ross, 
Hardies,  O’Keefe,  Babcock  &  Parsons;  R-1- 
3-1,  311,  Briggs  and  Stratton  Corp.;  R-l-3-1, 
341-342,  Zenith  Hearing  Instrument  Corp.; 
R-1-3-2,  366-67,  Sunbeam  Corporation;  R-1- 
3-2,  382^3,  Rockwell  International;  R-1-3-2, 
386-87,  Nutone  Division,  R-1-3-2,  392,  Shell 
Oil  Company;  R-1-3-2,  407-8,  Boise  Cascade 
Corporation;  R-1-3-2,  426-26,  Exxon  Com¬ 
pany,  DB.A.;  R-1-3-2,  446,  J.  I.  Case  Co.; 
R-1-3-2,  438,  Outboard  Marine  Co.,  R-1-3-3, 
934-35,  Timex  Corp. 

'“See,  e.g.,  R-1-3-1,  19,  Walker  Manufac¬ 
turing,  R-1-3-1,  96-97,  Goodyear  Tire  &  Rub¬ 
ber  Co.;  R-1-3-2,  347-48,  Oamble-Skogmo, 
Inc.;  R-1-3-2,  366-67,  Sunbeam  Corp.;  R-1- 

3- 2,  382-83,  Rockwell  International;  R-1- 
3-2,  466,  J.  J.  Case  Co.;  R-1-8-2, 493-95,  Mont¬ 
gomery  Ward  A  Co.,  Inc.;  R-1-3-2,  676,  Bea¬ 
trice  Poods  Co.;  R-1-3-3,  1023-26,  General 
Motors  Corp.;  R-l-4-1,  123-124,  Automotive 
Parts  and  Accessories  Association,  Inc.;  R-l- 

4- 1,  199-200,  National  Association  of  Pho¬ 
tographers  Manufacturers,  Inc.;  R-l-4-1, 
215-16,  Texas  Automobile  Dealers  Associa¬ 
tion. 

'•'See,  e.g.,  R-1-3-1,  126-27,  Carpet  and 
Rug  Institute;  R-1-3-1,  188,  Black  and 
Decker  Power  Tocfis  Co.;  R-1-3-3,  347-48, 
Gamble -Skogmo,  Inc.;  R-1-3-2, 382-83,  Rock¬ 
well  International;  R-1-3-2,  392,  Shell  Oil 
Co.;  R-1-3-2,  466,  J.  I.  Case  Co.;  R-1-32,  468, 
Outboard  Marines,  Co.;  R-1-3-2,  648,  Nixon, 
Hargrave,  Devans  &  Doyle;  R-1-3-2,  647-49, 
Sears,  Roebuck  and  Co.;  R-1-3-3,  921-22. 
Amana  Refrigeration,  Inc.;  R-1-3-3,  934-35. 
TTmex  Corp.;  R-l-4-1,  19,  National  Associa¬ 
tion  of  Chain  Drug  Stores;  R-l-4-1,  146-^6, 
National  Association  of  Bedding  Manufac¬ 
turers;  R-l-4-1,  199-200,  National  Associa¬ 
tion  of  Photographic  Manufacturers;  R-l- 
4-1,  183-184,  Electronics  Industry  Associa¬ 
tion;  R-l-4-1,  697,  National  Retail  Merchants 
Association. 

'“R-1-3-2.  493-95,  Montgomery  Ward  & 
Co.;  R-1-3-2,  548,  Nixon,  Hargrave,  Devans, 
&  Doyle;  R-l-4-1,  123-24,  Automotive  Parts 
&  Accessories  Association;  R-1-3-3,  847,  Gen¬ 
eral  Electric  Carp. 

'“R-1-3-2,  493-95,  Montgmnery  Ward  & 
Co.;  R-1-8-3,  955-56,  Whirlpool  ciorp.;  R-1- 
3-3,  847,  General  Electric  Corp. 
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areas,  a  different  service  organization  or 
differing  backlog  may  account  tor  a  vari¬ 
ation  in  the  amoimt  of  time  needed  for 
performance  of  obligations.”* 

A  compelling  argument,  directed  at  the 
effects  of  the  insertion  of  the  proposed 
language,  was  presented  by  Thomas  W. 
Clark.  Eferector  of  Marketing  Services  of 
Bang  b  Olufsen  of  America,  Inc.  (“B  b 
O  A") .  In  his  testimony  he  stated; 

.  .  .  (L)arge  manufactvirers  could  use  their 
sheer  size  to  gain  a  competitive  edge.  .  .  . 
(M)any  of  B  A  O  A’s  authorized  service  sta¬ 
tions  repair  a  great  many  different  brands. 

A  large  manufacturer  whose  products  repre¬ 
sent,  for  instance,  30-40  percent  of  a  repair 
facility’s  business  has  the  economic  power 
to  promise  consumers  a  three-day  repair 
period  and  force  the  repair  facility  to  honor 
it  at  the  exx>ense  of  one  such  as  B  &  O  A 
whose  products  represent  less  than  one  per¬ 
cent  of  the  facility’s  business.  The  ultimate 
result  of  this  provision  could  well  be  to 
reduce  competition  in  the  market  place,  a 
result  directly  contrary  to  the  interest  of  the 
consumer  it  is  meant  to  “protect”.”’- 

This  paragraph  was  proposed  because 
consumer  complaints  had  indicated  that 
securing  timely  repairs  under  warranty 
was  a  major  problem.  If  the  consumer 
were  apprised  at  the  outset  of  the  period 
of  time  within  which  the  warrantor 
would  perform  any  warranty  obligations, 
he  or  she  would  be  better  able  to  differ¬ 
entiate  among  similar  warranties  for 
competing  products,  and  any  false  expec¬ 
tations  as  to  time  for  repairs  could  be 
dispelled.  However,  although  the  problem 
of  obtaining  timely  warranty  perform¬ 
ance  which  motivated  the  inclusion  of 
this  paragraph  is  serious,  the  Commis¬ 
sion,  having  reviewed  the  record,  is  of  Uie 
opinion  that  the  insertion  of  this  para¬ 
graph  in  this  Rule  is  not  the  appropriate 
means  for  addressing  this  problem.  Be¬ 
cause  warrantors  might  be  encouraged, 
on  the  basis  of  the  inclusion  of  such  a 
provision,  to  set  and  operate  under  a 
longer  time  for  repair  than  currently 
exists  in  practice,  the  best  interest  of  the 
consumer  would  be  served  by  deletion  of 
this  requirement. 

701.3(g)  Section  701.3(g)  of  the  pro¬ 
posed  Rule  required  the  disclosure  of 

any  requirement  or  duty  which  must  be 
fulfilled  by  the  purchaser  as  a  condition 
precedent  to  securing  warranty  performance, 
including  any  expenses  which  must  be  borne 
by  the  purchaser. 

Of  the  comments  which  were  received 
concerning  this  paragraph,  most  were 
directed  at  the  interrelatiwi  and  overlap 
between  paragraphs  (g)  and  (h)  of  the 
proposed  Rule.’^  The  Commission  has 


188,  Black  &  Decker  Power 
Tools;  R-1-3-2,  186-87,  S\mbeam  Corp..  R-1- 
3-2,  493-95,  Montgomery  Ward  A  Co.;  R-1-3- 
2,  676,  Beatrice  Foods  Co.;  R-1-3-3,  921-22, 
Amana  Refrigeration,  Inc.;  B-1-3-3,  1023-26, 
General  Motors  Corp.;  R-1-3-3,  1069,  Argosy 
Manufacturing  Co.;  B-1-3-8,  846,  General 
Electric  C(»p.;  TT.  2316-16,  Jcixn  Schiewe,  As¬ 
sistant  Vice  President,  Marketing  and  Prod¬ 
uct  Manager,  Thermador  Waste-King. 

’"Tr.  1989-90.B  AO  A. 

R-1-3-2,  949,  Sears,  Roebuck  and  Co.; 
R-l^l-1,  38,  National  Association  of  Furni¬ 
ture  Manufacturers;  R-1-4-1,  73,  National 


determined  that  the  information  dis¬ 
closures  called  for  in  (g)  are  fuUy  ad¬ 
dressed  by  i  701.3(a>  (3)  and  (S)  ot  ttie 
final  Rule.  The  information  required  by 
those  sub-paragraphs  includes  dis¬ 
closure  of  ail  re^nsibilities  which  the 
consumer  must  perform  in  order  to  ob¬ 
tain  warranty  performance.  Therefore, 
paragraph  (g)  was  deleted  from  the  final 
Rule. 

70l.3^j)  Paragraph  (j)  of  the  proposed 
Rule  required  the  disclosure  of 

any  limitations  on  the  time  of  day  or  days 
of  the  week  during  which  the  warrantor  will 
perform  his  warranty  obligations  if  such  per¬ 
formance  is  not  available  Monday  through 
Saturday.  9:00  a.m.  to  6:00  p.m.  local  time. 

This  paragraph  spawned  a  deluge  of 
negative  comments  from  warrantors. 
Many  warrantors  stated  that  they  pro¬ 
vided  for  too  many  service  facilities  to 
specify  the  working  hours  of  each  in  the 
warranty Others,  such  as  The  Coleman 
Co.  and  Kohler  Co.,  claimed  to  have  no 
control  over  the  hours  during  which  war¬ 
ranty  service  is  available."*  Others  simply 
did  not  know  the  hours  that  their  serv¬ 
ices  were  open  for  business.*™  Baldwin 
Piano,  Altheimer  b  Gray,  and  SFMA 
complained  that  since  different  stores 
had  different  hours,  warrantors  would 
have  to  determine  the  ultimate  destina¬ 
tions  of  their  products  and  would  be 
forced  to  print  several  different  war¬ 
ranties.*™  Sunbeam,  Chrysler  Corp.  and 


Retail  Merchants  Association;  R-1-3-1,  312. 
Briggs  A  Stratton  Corp.;  R-:-3-3,  936,  'Hmex 
Corp.:  R-1-3-2,  611,  Proctor-Silex  Corp. 

”  R-1-3-1.  14,  Engineering  Products  Co.; 
R-1-3-1.  58.  Mohasco  Corp.;  R-1-3-1,  76. 
Kohler  Co.;  R-1-3-1.  78,  West  Bend  Co.; 
R-1-31.  164,  Lear  Slegler,  Inc.;  R-1-3-1,  188, 
Black  A  Decker  Tool  Co.;  R-1-3-1.  201  Rosa, 
Hardies.  O'Keefe,  Babcock  A  Parsons;  R- 
1-3-1,  256-57,  Arthur.  Dry  A  Kalish;  R-1-3-1, 
342,  Zenith  Hearing  Instrument  Corp.;  R- 
1-3-2.  384,  RockweU  International;  R-1-3-2, 
447,  J.  I.  Case,  Inc.;  R-1-3-2,  548-49,  Nixon, 
Hargrave,  Devans  A  Doyle,  R-1-3-3.  936, 
Timex  Corp.;  R-l-3-3,  1028,  General  Motors 
Corp.;  R-1-4-1,  132,  National  Paints  A  Coat¬ 
ings  Association;  R-1-4-1.  227,  Engine  Serv¬ 
ice  Association.  Inc.;  R-1-4-1,  281-82,  Spe¬ 
cialty  Equipment  Manufacturers  Association; 
R-1-3-1,  201,  Ross,  Hardies.  O’Keefe.  Babcock 
A  Parsons;  Tr.  2046-47,  Daniel  Berkson,  Cor¬ 
porate  Counsel,  Singer  Sewing  Machines. 

R-1-3-1.  5.  Coleman  Co.;  R-1-3-1,  76, 
Kohler  Co.;  R-1-3-1, 127-128,  Carpet  and  Rug 
Institute;  R-1-3-1.  164,  Lear  Siegler,  Inc.; 
R-1-3-2,  348.  Qamble-Skogmo,  Inc.;  R-1-3-2, 
384,  Rockwell  International;  R-1-3-2,  387-88, 
Nutone  Division;  R-1-3-2,  392,  Shell  OU  Co.; 
R-1-3-2,  438,  Outboard  Marine  Co.;  R-1-3-2, 
425-26  Exxon  Company;  R-i-4_i,  40,  Na¬ 
tional  Association  of  Furniture  Manufac¬ 
turers;  R-1.-4-1,  124,  Automotive  Parts  A 
Accessories  Association,  Inc.;  R-1-4-1,  222, 
Air  Conditioning  and  Refrigeration  Institute; 
R-1-4-1,  567,  Boating  Industries  Association; 
B-1-3-3,  789,  Warren  Tool  Corp.;  R-i-4_i, 
281-82,  Specialty  Equipment  Manufacturers; 
R-1-3-3,  848,  General  Electric  Corp.;  Tr. 
2316-17,  J6b.n  Schiewe,  Assistant  Vice  Presi¬ 
dent.  Marketing  and  Product  Manager, 
Thermador  WasteKlng. 

R-1-3-3, 936,  Timex  Corp.;  B-1-3-1,  Car¬ 
pet  and  Rug  Institute;  R-1-3-3,  789,  Warren 
Tool  Corp. 

"•R-1-3-1,  27,  Baldwin  Plano  and  Organ 
Co.;  B-1-3-2, 356,  Altheimer  A  Gray;  B-1-3-3, 
789-90,  Warren  Tool  Co. 


others  stated  that  the  hours  for  service 
establishments  changed  frequently,  mak¬ 
ing  compliance  with  this  paragrai^ 
difficult.*™  CRI,  Sears.  Questor  Corp., 
and  others  claimed  that  this  paragraph 
would  force  servicers  to  conform  to  the 
same  hours,  exceeding  the  Commission’s 
authority  under  Section  102(a).*™  Other 
industry  representatives  stated  that  the 
hours  set  forth  in  the  proposed  para¬ 
graph  were  not  consonant  with  those  of 
most  businesses.*™ 

This  paragraph  was  inserted  in  the 
proposed  Rule  because  it  was  felt  that 
the  consumer  should  know  whether  or 
not  a  warrantor’s  service  hours  were 
more  limited  than  those  normally  offered 
by  others  in  the  same  or  similar  line  of 
business.  This  information  could  i^ay  a 
part  in  the  consumer’s  purchasing 
decision. 

The  Record  is  replete  with  comments 
stressing  that  the  inclusion  of  this  para¬ 
graph  would  lead  to  voluminous  war¬ 
ranties,  and  that  the  servicers  would  be 
forced  to  cwiform  to  the  same  hours. 
Therefore,  although  the  Commission 
feels  that  this  paragraph  might  have 
provided  useful  information  to  con¬ 
sumers,  it  has  decided  that  the  public 
interest  is  best  served  by  its  deletion, 
since  the  language  as  originally  pro¬ 
posed  would  have  created  a  disincentive 
for  the  setting  of  flexible  hours. 

701.3(m) 

Paragraph  (m)  of  the  proposed  Rule 
required  that  the  warranty  contain: 

If  the  terms  “Life”,  "Lifetime”,  or  words 
of  similar  meaning  are  used  to  indicate  the 
duration  of  a  warranty,  a  clear  and  con¬ 
spicuous  disclosure  of  the  life  referred  to. 

Although  this  paragraph  does  not  ap¬ 
pear  in  the  flnal  Rule,  the  disclosure 
which  it  requires,  i.e.,  that  of  the  life 
referred  to,  is  required  by  Section  701.3 
(a)  (4).  which  requires  the  disclosure  of 
the  duration  of  the  warranty.  Purther- 


R-1-3-1,  Association  of  Auto  A  Truck 
Recyclers;  R-1-3-1,  256-57,  Arthur,  Ehry  A 
Kalish;  R-1-3-2,  369,  Sunbeam  Corpora¬ 
tion;  R-1-3-2,  651-52,  Sears  Roebuck  and 
Co.;  B-1-4-1,  202,  National  Aseociatlon  of 
Photographic  Mantifacturers;  Tr.  2049-7, 
Daniel  Berkson.  Singer  Sewing  Machine; 
R-1-3-2,  497-98,  Montgomery  Ward  and  Co., 
Inc. 

*™  B-1-3-1,  128.  Carpet  and  Bug  Institute; 
R-1-3-1,  335,  Questor  Corp.;  B-1-3-2,  369, 
Sunbeam  Ccwp.;  R-1-3-2,  661-62,  Sears  Roe¬ 
buck  and  Co.;  R-1-4-1,  567,  Boating  Industry 
Association;  Tr.  2316-17,  John  Schiewe,  Vico 
President,  Thermador  WasteEting. 

R-1-3-1,  68,  Mohasco  Corp.;  R-1-3-2, 
369,  Sunbeam  Corp.;  R-1-3-2,  419-20,  Arm¬ 
strong  Cork  Co.;  R-1-3-3.  432,  Defrees  A 
Fisher;  R-1-3-2,  447,  J.  I.  Case;  B-1-3-2. 
548-49,  Nixon,  Hargraves,  Devans  A  Doyle; 
R-1-3-2,  723,  Bose  Corp.;  R-1-3-3,  923, 
Amana  Corp.;  B-1-3-3,  1028.  General  Motors 
Onp.;  R-1-4-1,  202,  National  Association  of 
Photographic  Manufacturers;  R-1-4-1,  227, 
Engine  Service  Association,  Inc.;  B-1-4-1,  74. 
National  Retail  Merchants  Association;  R- 
1-3-3.  1070,  Alrstream  and  Argosy  Inc.;  R-1- 
3-3,  957,  Whirlpool  Corp.;  Tr.  3375-6,  H.  Q. 
Woollscraft,  California  State  Electronics  As¬ 
sociation;  Tr.  3319-17,  John  Schiewe,  Vice 
President,  Thermador  WasteKlng;  R-1-3-2, 
497-98,  Montgomery  Ward  and  Co. 
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more.  Section  103(a)  (1)  of  the  Act  re¬ 
quires  a  warrantor  offering  a  “full”  war¬ 
ranty  to  disclose  the  duration  at  the 
warranty  In  the  warranty  designation.*** 

It  should  also  be  noted  here  that  the 
Commission  still  retains  its  Jurisdietkm 
over  unfair  and  deceptive  warranty  prac¬ 
tices  und^  Section  5  of  the  Federal 
Trade  Commission  Act.** 

Past  Commission  orders  have  required 
the  disclosure  of  the  lifetime  referred  to 
by  the  warrantor  giving  a  lifetime  giuu*- 
antee.  In  Matter  of  Buratein~Appleb€e 
Company,  et  al.,  69  P.T.C.  16  (1966),  re¬ 
spondent  retailer  advertised  that  th^ 
wristwatches  were  .“guaranteed  for 
life”,  whereas  in  fact  such  watches  were 
not  guaranteed  for  the  life  of  the  pur¬ 
chaser.  The  (Ommission  ordered  the  re¬ 
spondent  to  cease  and  desist  frcxn 

Using  the  word  Tifetime*  or  any  other 
term  of  the  same  Import  to  refer  to  any  guar¬ 
antee  which  Is  not  for  the  duration  of  the 
life  of  the  purchaser  or  original  user  with¬ 
out  clearly  and  conspicuously  disclosing  the 
life  to  which  such  reference  is  made;  or  rep¬ 
resenting,  in  any  manner,  that  the  duration 
of  a  griarantae  is  other  than  respondents  are 
able  to  establish  is  the  fact. 

See  also  In  the  Matter  of  Solmica,  Inc., 
et  al.  66  P.T.C.  566  (1964),  In  the  Matter 
of  Fingerhut  Manufacturing  Company, 
et  al.  657  P.T.C.  751  (1964).  A  warrantor 
choosing  a  “lifetime”  duration  must  thus 
disclose  the  lifetime  referred  to  in  the 
warranty,  and  must  recognize  that  the 
warranty  obligation  cannot  be  revoked 
or  modified  so  long  as  the  measuring 
“life”  continues. 

A  separate  Rule  provision  on  lifetime 
warranty  duration  is  unnecessary.  The 
final  Rule  requires  a  simple  and  readily 
imderstandable  disclosure  of  warranty 
duration.  Standing  alone,  the  word  “life¬ 
time”  does  not  meet  this  requirement. 

OTHER  COMIIENTS 

Virginia  Blnauer,  Director  of  the  Office 
of  Consumer  Affairs  for  the  Department 
of  Health,  Education,  and  Welfare  testi¬ 
fied  that  “the  propos^  rule  on  disclosure 
of  warranty  terms  will  cause  warranties 
to  be  lengthened  in  verbiage,  which  coiUd 
in  turn  cause  key  facts  to  be  submerged 
in  information  clutter  unless  the  presen¬ 
tation  of  such  facts  is  highlighted 
through  rules  or  guidelines  for  presenta¬ 
tion.”  “*  Professor  Laurence  Feldman,  of 
the  University  of  Illinois,  commented 
that  the  proposed  Rule  “fails  to  recog¬ 
nize,  as  Shakespeare  did  that  ‘They  are 
stick  that  surfeit  with  too  much,  as  they 
that  starve,’”**  Many  others  cited  the 
need  for  a  requirement  of  some  type  of 
standardized  format  and  headings,**  be- 


*Tf  the  written  waranty  meets  the  Fed¬ 
eral  minimum  standards  for  warranty  .  .  - 
then  it  shall  be  con^icuously  designated  a 
•fuU  {statement  of  duration)  warranty’.” 

15  UA.C.46  (1970). 

Tr.  7,  Knauer. 

>'»  R-7-1-0,  13,  Laurence  P.  Feldman,  Ph  J>. 
R-1-3-3,  970,  Amana  Refrigeration,  Inc.; 
R-7-1-6,  3,  (Council  on  Aging  for  Southeast¬ 
ern  Vermont:  R-7-1-6,  12-13,  Texas  Public 
Interest  Research  Group;  R-7-18,  160-153, 
Wisconsin  Dept,  of  Justice;  Tr.  31-2  Knauer; 
Tr.  774-77,  Zwelbel;  Tr.  1327-1328  Jeffries; 
Tr.  2131  Drury;  Tr.  2218-19  Pownell. 


cause  of  the  potential  length  of  warran¬ 
ties  complying  with  the  requirements  set 
forth  in  Part  701. 

The  Commission  recognizes  the  need 
for  warranties  to  be  slmide,  understand- 
idjle,  and  concise.  The  final  Rule  has  been 
simidified  and  streamlined  to  accomplish 
that  result.  The  Ccamfisslon  does  not 
believe  that  the  final  rule  will  contribute 
to  the  evils  of  undue  length  and  ccHn- 
plexity.  It  is  not  prepared,  on  the  basis  of 
the  record,  to  impose  a  standardized  for¬ 
mat  on  all  consumer  product  warranties. 

V.  Pre-Sale  Availability  of  Written 
Warranty  Terms.  Section  102(b)(1)(A) 
of  the  Act  directs  the  Federal  Trade 
Commission  to  “prescribe  rules  requir¬ 
ing  that  the  terms  of  any  written  war¬ 
ranty  on  a  consumer  product  be  made 
available  to  the  consiuner  (or  prosi}ective 
consumer)  prior  to  the  sale  of  the  prod¬ 
uct  to  him.” 

Consumer  product  warranties  are  not 
always  made  available  to  the  consumer 
prior  to  the  sale  of  the  product.  Instead, 
the  terms  and  conditions  of  the  warranty 
are  often  available  only  after  the  sale 
has  been  consummated  and  the  package 
opened  or  product  delivered.  A  consumer 
cmnplaint  regarding  a  wristwatch  war¬ 
ranty  illustrates  the  types  of  problem 
which  may  arise  with  respect  to  pre¬ 
packaged  cons\uner  products:  “The  buy¬ 
er  is  instructed  that  while  the  watch  is 
‘guaranteed’,  there  is  a  ‘service  charge’ 
of  $2.75  for  repairs  during  the  warranty 
period.  This  information  is  not  known 
prior  to  purchase,  and  due  to  the  type 
of  packaging  of  this  item,  the  existence 
of  a  charge  for  any  warranty  service  is 
not  known  until  the  sale  is  completed.”  *** 
If  the  warranty  is  in  fact  only  avail¬ 
able  after  the  sale,  the  use  of  the  war¬ 
ranty  as  an  informational  input  in  the 
consumer’s  purchasing  decision  and  as 
a  tool  for  making  product  comparisons 
is  precluded.  Purthermore,  it  may  be 
argued  that  an  express  warranty  undis¬ 
closed  prior  to  sale  is  inoperative.  Sec¬ 
tion  2-313  of  the  U.C.C.  requires  that 
an  express  warranty  be  “a  basis  of  the 
bargain,”  or  part  of  the  actual  sales 
transaction.  Accordingly,  the  enforce¬ 
ability  of  a  warranty,  the  existence  of 
which  the  purchaser  is  made  aware  only 
subsequent  to  the  actual  sales  transac¬ 
tion  has  been  completed,  would  be  ques¬ 
tionable.  The  House  Sulx:ommittee  Staff 
Report,  foimd  that  only  two  of  the  5l 
participating  manufacturers  offered 
warranties  which  were  actually  designed 
to  be  part  of  the  actual  sales  contract.** 
The  other  warranties  examined  appear  to 
be  of  the  “prepackaged”  vartety — the  type 
packaged  with  the  product  resulting  often 
in  the  buyer  not  being  aware  of  the  terms 
of  the  warranty,  or  its  existence,  untU  he 
or  she  gets  home  and  opens  the  box  con¬ 
taining  the  product.  In  such  Instances,  it  is 
questionable  whether  the  prepackaged  war¬ 
ranty  would  be  a  basis  of  the  bargain.^*' 

Congressman  Bob  Eckhardt,  a  mem¬ 
ber  of  the  Conference  Committee  on 

““Rl-2-2,  761,  Letter  from  (eoiuamer) 
to  Virginia  Knauer,  referred  to  FTC,  February 
25, 1974. 

“•House  Subcom.  Staff  Report,  supra  note 
9,  at  13. 

“’Id. 


8.  356,**  addressed  the  Issue  of  pre-sale 
availabUlty  of  warranty  information: 

We  require  the  FTC  to  write  rules  to  as¬ 
sure  the  availability  of  warranty  informa¬ 
tion  prkHT  to  the  actual  purchase.  The 
consiuner  should  be  able  to  base  his/her 
decision  to  buy  on  the  quality  of  the  war¬ 
ranty  as  well  as  factors  such  as  the  cost  and 
the  appearance  of  the  product.  It  is  unfair 
for  a  consumer  to  learn  only  after  arriving 
home  and  unpacking  a  sealed  carton  that 
what  was  said  to  be  a  fuU  6-year  warranty 
does  not  cover  costs  of  labor  and  parts. 
There  are  those  who  argue  that  in  the  case 
of  such  ‘packaged  warranties,’  the  con¬ 
sumer  could  legally  challenge  the  effective¬ 
ness  of  the  warranty.  .  .  .  This,  I  think,  is 
true  but  it  is  an  Inadequate  solution.  There 
are  only  a  handful  of  consumers  who  know 
that  such  a  challenge  could  be  made  and 
even  less  of  them  with  the  financial  re¬ 
sources  and  personal  energy  to  make  it, 
especially  when  a  product  costs  only,  say  $30. 
Fxuthermore,  we  think  it  is  an  unfair  burden 
to  impose  on  the  Individual  consumer.  That 
is  why  we  require  the  FTC  to  prescribe 
rules  to  assure  availability  of  warranty 
lnforniation.“* 

Availability  of  warranty  terms  prior 
to  sale  is  Important  for  consumers  in 
light  of  the  increasing  trend  toward  the 
sale  of  service  contracts,  particularly  for 
major  appliances.  The  scope  and  dura¬ 
tion  of  ^e  written  warranty  must  form 
a  significant  element  in  the  careful  con¬ 
sumer’s  decision  whether,  or  at  what 
point  in  time,  to  sign  a  service  contract. 

’That  warranty  information  is  cur¬ 
rently  either  unavailable  or  difficult  to 
procure  at  point  of  sale  is  illustrated  by 
an  informal  survey  undertaken  by  the 
Consumer  Affairs  Department  in  Detroit, 
Michigan.**  Some  of  the  findings  of  the 
survey  indicated  that 

In  no  case  .  .  .  was  a  ec^y  of  the  full  war¬ 
ranty  available  for  inspection.  The  warranty 
(xmies  packed  in  the  box*  was  the  regular 
response.  .  .  .  ‘The  Information  available  on 
lower  cost  appliances  was  significantly  less 
thsm  that  experienced  with  major  iq>pliances. 
In  no  instance  did  a  salesperson  offer  any 
Information  and  in  no  case  was  a  copy  of 
the  written  warranty  available  ...  In  general 
the  results  of  this  8\u*vey  confirm  the  need 

for  and  the  validity  of  the  proposed  rules 

.m 

Like  findings  resulted  from  a  similar 
endeavor  by  Home  Furnishings  Daily. 

In  each  instance,  no  information  was 
volunteered,  and  when  this  reporter  did  get 


“•R  1-2-2,  877,  Address  by  Congressman 
Bob  Eckhardt,  Gas  Appiiance  Manufacturers 
Association  Warranty  Workshops,  in  Boca 
Raton,  Florida,  April  8,  1976. 

“•Jd.  at  88»-883. 

“•R-1-8,  74-76  ("Several  staff  members 
went  ‘shopping’  in  variovis  stores  for  a  se¬ 
lected  group  of  products.  Prod\icts  shc^ped 
for  were  automatic  washing  machines,  color 
television  sets  and  vacuum  cleaners.  . .  .  The 
shoppers  were  instructed'  to  ask  about  the 
product  and  see  what,  if  any.  Information 
was  offered  by  a  salesperson.  Once  the  sales 
‘pitch’  was  concluded  the  shof^iers  were  in¬ 
structed  to  ask  further  questions  about  the 
warranty,  ask  to  see  it  in  writing.  .  .  .  The 
stores  selected  .  .  .  included  two  major  .  .  . 
department  stores,  two  appliance  chain 
stores,  an  independent  appliance  dealer  and 
a  national  chain  department  store  carrying 
its  own  brand  of  «q>pliances.”) 

“•  Rr-l-«,  74. 
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answers  to  qiiestlons,  data  was  often  vague. 
Frequently,  salesmen  said  warranty  Informa¬ 
tion  was  contained  In  Instruction  manuals, 
however,  no  Instruction  manuals  were 
readily  available.  Only  two  lines  . . .  had  war¬ 
ranty  Information  on  the  front  of  refrlgera- 
tors.'® 

Trying  to  get  warranty  information  on 
a  refrigerator  was  likened  to  “trying  to 
defrost  the  North  Pole  with  an  ice 
pick.” 

Both  of  these  informal  surveys  in¬ 
dicate  that  warranty  data  is  currently 
difficult  to  obtain  or  unavailable  at 
present. 

SCOPE  OF  THE  RULE 

§  702.3(a)  Duties  of  the  Seller 

Section  702.3(a)  of  the  proposed  Rule 
required  the  seller  to 

. .  .  maintain  a  binder  or  a  series  of  binders 
In  each  department  In  which  any  consumer 
product  with  a  written  warranty  Is  offered 
tot  sale,  containing  copies  of  the  warranties 
tor  the  products  sold  In  such  department. 

The  proposal  of  a  binder  system  as  the 
means  for  making  warranties  available 
to  consumers  prior  to  sale  met  with  con¬ 
siderable  opposition.  Many  complaints 
were  received  from  retailers  concerning 
the  logistics  and  the  expense  of  setting 
up  and  maintaining  a  binder  system.’" 


‘“Schwartz,  Diana,  “Warranty  Data  Dif¬ 
ficult  to  Get  In  N.Y.  HPD  Shopper  Finds," 
Home  Furnishings  Daily,  November  6,  1975, 
at  16  col.  2. 
mu  Id. 

See,  e.g.  Tr.  446-47,  Church  (“The  binder 
rule  would  require  using  square  footage  In 
a  nonvolume  way  and  would  drive  up  square 
footage  cost  ...  In  addition  to  space  costs, 
the  binders  themselves  would  represent  a 
significant  cost  .  .  . 

In  our  stores  10  departments  sell  war¬ 
ranted  products.  In  the  hardware  depart¬ 
ment  we  sell  about  50  Items  under  war¬ 
ranty.  That  department,  therefore,  would  re¬ 
quire  at  least  three  identical  warranty  boc^s. 
The  cost  per  store  would  be  $33.  To  supply 
aU  hardware  departments  would  cost  $8,811. 
In  oxir  music  and  electronics  department  we 
sell  mww  than  70  warranted  Items.  For  such 
a  department  I  would  estimate  customer  con¬ 
venience  requiring  four  sets  of  binders  with 
two  volumes  per  set.  The  cost  per  department 
would  be  $72,  with  a  total  cost  for  all  depart¬ 
ments  running  to  $19,224.  In  the  appliance 
departments,  where  num  than  80  warranted 
items  are  sold,  the  total  cost  of  three  sets 
of  warranty  books  per  store  would  be  $15J219. 
To  maintain  the  notebooks,  including  cleri¬ 
cal  time  \ised  In  writing  manufacturers  for 
copies  of  warranties,  filing,  and  updating  the 
warranty  book,  we  estimate  will  cost  2,0b0 
man-hours  per  year  at  the  minimum  wage 
rate  of  $2.10  per  hour,  for  a  total  labor  cost 
of  $44200.  In  addition  to  the  foregoing  costs, 
there  will  be  the  cost  of  replacement  of 
binders  and  protective  coverings.  We  esti¬ 
mate  that  if  the  binders  were  In  fact  used, 
they  would  have  to  be  replaced  at  least  once 
a  year. 

Therefore,  to  give  effect  to  the  rule,  Rose’s 
Stores  would  have  an  additional  annual  cost 
in  excess  of  $200,000  per  year.  While  those  not 
familiar  with  retailing  might  consldw  th<« 
a  small  cost,  the  reality  Is  that  no  cost  Is 
small,  and  most  cost  must  be  passed  al<mg 
to  the  customers  In  the  prices  they  pay  for 
goods.");  TR  1866,  Dcmners;  TR.  2106-7, 
Sprouse;  Rl-3-3,  1099-1101,  City  Products. 


Virginia  Knauer  and  Robert  Sprouse. 
President  of  Sprouse-Reitz,  among 
others,  stated  that  the  binder  system  was 
Inconvenient  for  consumers  to  use,  that 
it  was  not  consonant  with  normal  con¬ 
sumer  buying  patterns,  and  that  c(hi- 
sumers  would  not  make  the  effort  to  use 
it."  George  Zweibel  of  DC  Neighborhood 
Legal  Services  and  J.  T,  Church  of  Roses 
Stores  Inc.  suggested  that  the  use  of  only 
one  set  of  binders  would  be  insufficient  to 
serve  consumers’  needs.’"  'The  specter  of 
consumers  fighting  to  get  to  the  war¬ 
ranty  binders  was  also  raised.’" 

There  was  no  substantial  record  sup¬ 
port  from  consumers  or  consumer  groups 
for  the  use  of  the  binder  system  as  ini¬ 
tially  proposed. 

A  major  and  repeated  concern  voiced 
in  an  overwhelming  number  of  comments 
was  the  inflexibility  of  the  proposed 
rule.’*’  The  failure  of  the  Commission  to 
take  cognizance  of  the  range  of  retail  es¬ 
tablishments  which  would  fall  under  the 
aegis  of  the  proposed  Rule  was  cited  by 
NRMA,  American  Retail  Federation 
(“ARF") ,  and  others.’"  ARF  stated: 

'tlie  retailers  affected  .  .  .  encompass  the 
full  range  of  merchants  from  the  small.  In¬ 
dependent  specialty  store  to  the  large,  tra¬ 
ditional  multidepartment  store  ...  In  the 
larger  multi-department  stores  the  heavy 
volume  of  customers  and  the  vast  quantities 
of  consumer  products  carried  and  sold  each 
day  make  the  use  of  warranty  binders  simply 
impractical.  In  high  volume  discount  and 
self-service  stores,  these  problems  are  mag¬ 
nified  by  lack  of  sales  personnel  required  to 
keep  the  binders  updated  and  by  the  fast 
turnover  of  consumer  products  frequently 
sold  on  a  ‘one-time’  basis  only.’“ 

Other  comments  as  to  the  inflexibility 
of  the  proposed  rule,  including  those  of 
Montgomery  Ward,  noted  that  the  Com¬ 
mission  had  failed  to  recognize  the  va¬ 
riety  of  products  encompassed  by  the 


See,  e.g.  TR  11-12,  Knauer  (“We  fear 
that  a  binder  volume  of  warranties  set  iq>art 
from  the  price,  specifications,  and  product 
Itself,  will  not  facilitate  value  compari¬ 
sons  .  .  .  (T)he  binder  prc^>osal  does  not 
take  into  consideration  existing,  long  stand¬ 
ing,  and  not  easily  altered  consumer  pur¬ 
chasing  habits.  Consumers  will  not  be  rap¬ 
idly  convinced  (If  at  aU)  that  they  should 
run  back  and  forth  between  display  area 
and  location  of  warranty  binder  .  .  .”>;  TR 
2103-4,  Sprouse  (“The  buying  habits  of 
customers  are  .  .  .  varied  .  .  .  'They  defi¬ 
nitely  do  not  come  to  pore  over  bo<^  filled 
with  various  warranties  ...  It  Is  not  until 
a  major  ai^Uance  Is  being  pmchased  that 
warranty  information  comes  Into  play.  And 
tor  those  custcoaers,  .  .  .  requiring  them  to 
consmt  binders  to  get  Information  they  need 
will  not  please  nor  help  them.  Because  they 
wUl  serve  sts  a  disincentive  to  their  getting 
the  infcHmiatlon  they  should  have.") 

‘“See.  eg.  TR.  781,  Zweibel;  ’TR.  445, 
Church. 

TR.  22,  Knauer. 

‘"B-I-3-1.  244,  JC  Penney;  R-1-4-1,  58, 
NRMA;  B-l-S-2,  358,  S.  S.  Kresge;  B-l-8-a. 
439,  Outboard,  Marine;  B-3-2.  606,  Mont¬ 
gomery  Ward;  B-1-3-2.  658,  Sears,  Roebuck; 
R-1-4-1,  109,  Wyoming  RetaQ  Assn.;  R-1-4- 
1.  213,  American  Retail  Federation;  R-1-4-1, 
568-569,  Boating  Industries  Assn. 

''“See,  eg.  B-1-4-1,  67.  NRMA;  B-1-4-1, 
212-213.  ARF. 

^  R-1-4-2,  676-677,  ARF. 


Rule."*  Similarly,  it  was  argued  that  the 
proposed  scheme  failed  to  take  into  ac¬ 
count  the  “many .different  wasrs  that  con¬ 
sumer  products  are  stdld.”*"  Further¬ 
more,  ARF  claimed  that  “  (t)  he  merger  of 
seller  and  toarrantor  in  the  case  of  pri¬ 
vate  brand  retailers  .  .  .  has  .  .  .  been 
overlocdced  by  the  Commission  staff.”"* 

The  flnal  Rule  heeds  the  retailers’  cry 
for  greater  flexibility.  It  provides  the  sel¬ 
ler  with  four  alternative  means  by  which 
warranties  can  be  made  avaliable  to  pro¬ 
spective  buyers  prior  to  sale.  The  seller 
must,  as  a  minimum,  employ  one  of  the 
means  r*ted,  but  may  use  any  additional 
means  desired.  It  should  be  noted  that 
only  the  “text”  of  the  warranty  need  be 
disclosed,  rather  than  the  actual  war¬ 
ranty  document. 

702.3(a)  (l)ii)  “clearly  and  conspicu¬ 
ously  displaying  the  text  of  the  written 
warranty  in  close  conjunction  to  each 
warranted  product ;  ” 

The  idea  of  ffisplajdng  the  warranty 
with  the  product  being  offered  for  sale 
was  suggested  or  endorsed  by  Hook 
Drugs,  Georgia  Retail  AssociatlMi,  SCM, 
F.  W.  Woolworth  Co.  (“Woolworths”) , 
and  others  as  a  viable  means  for  pre-sale 
warranty  disclosures.” 

This  sub-paragraph  substantially  in¬ 
corporates  the  language  suggested  in  the 
statement  submitted  by  the  American 
Retail  Federation.” 

702.3(a)(1)(H) 

Maintaining  a  binder  or  series  of  binders 
which  contains(s)  copies  of  the  warranties 
tor  the  products  sold  in  each  department  in 
which  any  consumer  product  with  a  written 
warranty  is  offered  for  sale.  Such  binder (s) 
shall  be  maintained  in  each  such  department, 
or  in  a  location  which  provides  the  pro¬ 
spective  buyer  with  ready  access  to  such 
binder(s),  and  shaU  be  prominently  entitled 
“Warranties”  or  other  similar  title  which 
clestfly  identifies  the  binder(8).  Such  bind¬ 
er  (s)  shall  be  indexed  according  to  product 
or  warrantor  and  shall  be  maintained  up 
to  date  when  new  warranted  products  or 
models  or  new  warranties  for  existing  prod¬ 
ucts  are  Introduced  into  the  store  or  depart¬ 
ment  by  substituting  superseding  warranties 
and  by  adding  new  warranties  as  appropriate. 
The  seller  shall  either :  • 

(A)  display  such  binder(s)  in  a  manner 
reasonably  calculated  to  elicit  the  prospective 
buyer’s  attention;  or 

(B)  make  the  binders  available  to  pro^>ec- 
tive  buyers  on  request,  and  place  signs  rea¬ 
sonably  calculated  to  elicit  the  prospective 


“•See,  eg.  B-1-3-2,  505-606,  Montgomery 
Ward;  R-1-4-1,  58,  NRMA;  R-l-4-1,  212, 
ARF;  R-1-4-2.  677-678,  ARF. 

•"  B-1-3-2,  658,  Sears. 

“•  B-1-4-2,  678-679,  ABF. 

*•  See,  e.g.  B-1-4-1,  68.  NRMA  (“a  washing 
machine  warranty  could  be  tied  to  the  agita¬ 
tor  or  taped  to  the  top  of  the  washtub ...  A 
toaster  warranty  could  be  taped  to  the  dis¬ 
play  table...”);  R  1-3-2,  605,  Montgomery 
Ward  (’‘The  major  appliance  store  or  depart¬ 
ment  would  in  most  cases  chooae  to  place 
the  warranty  with  the  floor  model ...");  TR 
291,  KeUy;  TR  2463,  Evans;  R  1-4-1,  25. 
GAMA;  R  1-6,  11.  Tex  FTBO;  R  1-5,  253, 
Consumer;  B  1-3-1,  4  Hook  Drags;  B  1-3-1. 
77,  Seeman  Co.;  B  1-3-1,  86,  Geor^  Retail 
Assn.;  TR  1879,  Danners. 

”  B  1-4-2, 680,  ABF  (“dl^>laylng  each  such 
warranted  product  accompanied  by  the  terms 
of  the  written  warranty”) . 
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buyer’s  attention  In  prtmilnent  locations  In 
the  store  or  department  advising  such  pro¬ 
spective  buyers  ot  the  avaUabUlty  of  the 
binders,  Incliidlng  Instructions  for  obtaining 
access. 

Some  retailers  such  as  Wodworths, 
Sears,  and  Montgomery  Wards  acknowl¬ 
edged  that  there  wo’e  instances  in  which 
the  binder  miedit  be  the  only  or  the  best 
means  for  making  pre-sale  warranty 
disclosures.** 

The  language  In  the  final  Rule  is  sub¬ 
stantially  similar  to  that  suggested  in 
the  written  comments  submitted  by 
Sears  and  Roebuck.** 

This  sub-paragraph  requires  that  the 
binders  be  maintained  eitha:  in  the  de¬ 
partment  where  the  warranted  product  is 
sold,  or  in  a  location  which  provides  the 
prospective  buyer  with  ready  access  to 
the  binders.  Gambles,  in  its  ynitten  sub¬ 
mission,  noted  that  “(w)hile  the  provi¬ 
sion  that  binders  be  k^t  on  a  depart¬ 
mental  basis  is  reasonable  in  the  case  of 
large  retail  outlets  vdiere  it  would  be  a 
burden  on  the  customer  to  require  that 
he  or  she  go  to  one  iq?ecific  location  In 
the  store  to  find  the  binders,  there  are 
many  small  retail  outlets  which  may 
have  merchandise  laid  out  by  depart¬ 
ment,  yet  are  small  enough  so  that  one 
complete  set  at  a  single  location  in  the 
store  would  suffice.”  *" 

Thus,  in  such  instances,  it  woffid  be 
permissible  to  place  the  binders  in  a  loca¬ 
tion  other  than  in  the  departments  in 
which  Uie  products  are  bei^  sold. 

The  flnaJ  Rule  also  affords  the  sellm’ 
who  elects  to  utilize  the  binder  system  a 
choice  of  either  prominently  dl^laying 
the  binders,  for  example,  at  an  appro¬ 
priate  counter,  or  making  them  available 


**TR  24S4,  Brans  ("In  some  areas  we 
may . . .  hare  to  hare  a  binder.  For  example 
in  our  Jewelry  department . . .  The  warranties 
that  are  inrolred  in  Hems  such  as  that,  we 
agree  we  would  bare  to  have  them  In  a 
binder.”)  R  1-8-2,  862,  Sears  ("In  a  partic¬ 
ular  prMuct  situation,  the  use  of  binders 
may  be  found  by  a  retailer  to  be  the  most 
feasible  method  of  oompllanoe.");  R-1-4-1, 
68,  NBMA  ("Binders  could  be  used  where  no 
display  option  is  workable,  e.g.  for  prod¬ 
ucts  . . .  which  are  inaccesible  because  they 
are  locked  in  a  display  case.");  R 1-8-2,  605, 
Montgcunery  V<7ard  (“a  binder  or  similar  de¬ 
vice  might  be  utilized  for  the  availabUlty  of 
the  warranties  in  the  camera  department.") ; 
R  1-4-2,  677-878,  ARP. 

See  R  1-3-2,  663,  Sears: 

"Maintain  a  binder  or  a  series  of  binders 
in  the  store  or  each  department  in  which  any 
consumer  product  with  a  written  warranty 
is  offered  for  sale  which  contains  copies  of 
warranties  for  the  products  sold  in  the  store 
or  department.  Such  binders  shall  be  prom¬ 
inently  entitled  "Warranties"  or  other 
similar  title  which  cleariy  identifies  the 
binder.  Sueh  binders  shall  be  indexed  ac¬ 
cording  to  product  or  warrantor  and  shall  be 
maintained  up  to  date  when  new  warranted 
products  or  models  or  new  warranties  for 
existing  products  are  Introduced  into  the 
BtOTS  or  department  by  substituting  super¬ 
seding  warranties  or  by  adding  new  warran¬ 
ties  as  appropriate.  The  seUer  shall  make  the 
binder  available  to  consumers  on  request,  and 
shall  place  signs  in  prmnlnent  locations  in 
the  store  or  department  advising  consumers 
of  such  avallat^ty."  ■ 

B  1-3-2,  348,  Gambles. 


on  request.  If  the  latter  alternative  is 
chosen,  a  prominent  notice  or  series  of 
notices  must  alert  the  prospective  lay¬ 
er’s  attention  to  the  existence  the 
binders  and  the  means  for  obtaining  ac¬ 
cess  to  them.** 

The  requirement  that  the  binder  be 
Indexed  is  intended  to  maximize  the  ease 
with  which  the  consumer  can  locate 
and  compare  the  warranties  contained 
in  the  binder  for  a  particular  type  of 
product. 

The  seller  is  given  latitude  both  to  de¬ 
termine  the  kind  of  system  to  use  for 
compiling  the  warranty  Information,  and 
to  decide  whether  to  organize  such  a 
system  according  to  warrantor  or  prod¬ 
uct. 

Also,  part  of  the  seller’s  duty  to  main¬ 
tain  the  binder  Includes  keeping  the 
binder  current.  If  a  new  warranted  prod¬ 
uct  is  introduced,  the  warranty  for  that 
product  must  be  placed  in  the  binder 
in  the  appropriate  indexed  section.  If 
a  new  model  is  introduced,  the  warranty 
for  such  model  must  appear  in  the  bind¬ 
er.  If  a  new  warranty  supersedes  a  prior 
warranty,  the  old  warranty  must  be  Ye- 
moved  from  the  binder. 

7023 (a)  (1)  (Hi) 

Displaying  the  package  of  any  consumer 
product  on  which  the  text  of  the  written 
warranty  la  disclosed,  in  a  manner  such 
that  the  warranty  is  clearly  visible  to  pros¬ 
pective  buyers  at  the  point  of  sale; 

Seeman  Co.,  Fieldcrest  and  others 
suggested  that  the  warranties  be  printed 
on  or  otherwise  attached  to  the  product 
emitalners.**  If  the  warrantor  elects  to 
do  this,  the  retailer  may  then  display 
the  package  in  a  manner  which  makes 
the  warranty  clearly  visible  to  pro¬ 
spective  buyers. 

The  language  adopted  in  this  para¬ 
graph  is  derived  from  that  suggested  in 
several  of  the  written  submissions.** 
7023(a)  {l)(iv) 

Placing  in  close  proximity  to  the  warranted 
ecmsumer  product  s  notice  which  discloses 
the  text  of  the  written  warranty,  in  a  man¬ 
ner  which  cleaHy  identifies  to  prospective 
buyers  the  product  to  which  the  notice 
applies. 

Walker  Manufacturing  Co.,  National 
Tire  Decders  and  Retreaders  Association, 


*•  See  suggestion  in  R  1-3-2,  606-606, 
Montgomery  Ward  ("If  the  latter  method  of 
availabUlty  is  utlliz^  for  [binders]  the  con¬ 
sumer  would  be  told  by  means  of  a  clear  and 
conspicuous  notice  where  in  the  department 
those  terms  are  avaUable.") 

"•R-l-S-1,  77,  Seeman  Co.;  R-l-S-1,  86, 
Georgia  Retail  Association;  B-1-8-1,  889, 
Fieldcrest  MUls;  R-1-4-1,  National  Associ¬ 
ation  of  Chain  Drug  Stores,  Inc.  ("NACDS"). 

»“R-l-3-2,  663,  Sears  ("Display  any  con¬ 
sumer  product  with  a  written  warranty  which 
Is  packaged  and  on  which  package  the  terms 
of  the  written  warranty  are  disclosed  In  a 
clear  and  conspicuous  manner  so  that  such 
warranty  disclosures  are  clearly  visible  to 
consumers  at  the  pcfint  of  sale");  R-1-4-2, 
681,  ARF  ("dhplaylng  any  pa^aged  con¬ 
sumer  product  on  which  package  the  terms 
of  the  written  warranty  are  dlselosed  In  a 
clear  and  conspicuous  manner  so  that  such 
disclosures  are  available  to  the  consiuner”). 


and  others  suggested  that  signs  contain¬ 
ing  the  warranty  text  be  used  in  lieu  of 
binders.**  ARF  stated  that  "private 
brand  warrantors  frequently  use  a  com¬ 
mon  warranty  for  broad  categories  of 
products.  Where  this  is  done,  warranty 
terms  can  be  conveniently  disclosed  at 
point  of  sale  by  use  of  common  signs  lo¬ 
cated  in  closed  proximity  to  the  war¬ 
ranted  products.”  “  Accordingly,  this  al¬ 
ternative  has  been  included  in  the  final 
Rule.  The  language  used  is  substantially 
derived  from  language  suggested  by  ARF 
and  Sears.** 

702.3(a)  (2) 

Not  remove  or  obscure  any  warranty  dis¬ 
closure  materials  provided  by  a  warrantor, 
except: 

(i)  where  such  removal  is  necessary  for 
store  window  displays,  fashion  shows,  or  pic¬ 
ture  taking;  or 

(U)  where  the  seller  otherwise  through 
means  provided  for  in  sub-paragraph  (1) 
above,  makes  the  terms  of  the  warranty  in¬ 
formation  available  to  the  consumer. 

The  proposed  Rule  required  that  the 
seller  "(n)ot  remove  or  obscure  any  war¬ 
ranty  information  disclosure  materials 
attached  to  a  warranted  consumer  prod¬ 
uct  by  a  warrantor.”  « 

The  revised  sub-paragraph  in  the 
final  Rule  provides  two  otc^tions  which 
allow  the  seller  to  remove  warranty  in¬ 
formation.  First,  if  the  product  is  part  of 
a  store  window  display  or  a  fashion  show, 
or  is  being  photographed,  it  need  not  bear 
any  warranty  information.  This  excep¬ 
tion  is  permitted  on  the  theory  that  war¬ 
ranty  information  will  be  available  for 
the  particular  product  in  the  deparhnent 
in  which  it  k  offered  for  sale. 

Secemd,  if  the  seller  elects  to  make  the 
warranty  information  available  to  the 
eonsumer  by  some  means  other  than 
that  provided  by  the  warrantor,  the  seller 
may  ranove  the  information  provided, 
so  long  as  the  alternate  means  complies 
with  section  702.3(a)  (1). 

The  language  used  in  this  provision  is 
substantially  dravm  from  that  suggested 
by  the  ARP.*“ 


“R-l-S-l,  19,  Walker  Manufacturing;  R- 
1-4-1, 101  National  Tire  Dealers  and  Retread¬ 
ers;  R-l-S-2.  669,  Sefm  ("Warranties  com¬ 
mon  to  a  line  of  merchandise  could  be  dis¬ 
closed  on  one  sign  prominently  displayed 
near  the  display  of  such  merchandise.”) . 

"  R-1-4-3,  679,  ARF. 

“B-1-4-3,  681,  ARP  ("In  those  depart¬ 
ments  where  a  single  warranty  iq>plles  to 
many  consumer  products,  placing  a  common 
notice  In  close  proximity  to  those  products 
disclosing  the  terms  of  that  written  warranty, 
provided,  however,  that  It  is  clear  to  which 
consumer  products  the  common  notice  ap¬ 
plies'*);  R-1-3-2,  683,  Sears  ("Placing  a  sign 
In  close  proximity  to  the  display  of  any  war¬ 
ranted  products  .  .  .  which  sign  .  .  .  clearly 
discloses  the  terms  of  the  written  warranty 
and  is  visible  to  consumers  at  the  point  of 
sale;  provided  that  nothing  shall  require  a 
s^arate  sign  ...  on  each  warranted  product 
on  display  if  eoxmnon  signs  .  . .  clearly  Iden¬ 
tify  the  products  to  which  the  warranty 
tnrms  dtsifiosed  the>e<m  a^ly"). 

«^R-l-8-8,  681,  ARF  "Not  reasonably  re¬ 
move  or  obliterate  any  warranty  Infcsnnatioii 
dlscloeure  aaaterlals  accompanying  a  war- 
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DUTIES  or  THE  WABRANTOB 

(1)  Under  the  prtHxised  Rule,  the  seller 
was  requested  to 

upon  specific  written  or  oral  request  from  a 
prospective  consumer,  pixMnptly  provide  a 
c<q)y  of  each  written  warranty  requested. 

Much  negative  comment  was  received 
concerning  tliis  requirement.  North 
American  Philips  Corp.,  CRI,  and  NRMA 
argued  that  the  phrase  “make  available” 
used  in  the  Act  did  not  “contemplate  that 
the  written  warrantor  must  ‘provide’  the 
full  text  of  written  warranties  to  each 
consumer  who  seeks  to  obtain  it.  Rather, 
the  term  ‘make  available’  connotes  ‘avail¬ 
ability  for  inspection’,  with  delivery  being 
required  only  if  Inspection  is  impossi¬ 
ble.” 

GAMA,  NEMA,  EIA,  J.  C.  Penney  Co. 
(“Penneys”) ,  and  others  claimed  that 
such  a  requirement  was  superfluous  if 
warranties  were  available  at  point  of 
sale.“* 

National  Association  of  Catalog  Show¬ 
room  Merchandisers  expressed  the  con¬ 
cern  that  “this  rule  Invites  harassment 
or  predatory  competition  because  some¬ 
one  could  request  10,000  warranties  with 
a  single  letter.” 

Several  warrantors  submitted  esti¬ 
mates  of  what  compliance  with  this  pro¬ 
vision  would  cost  them.  Air  Condition¬ 
ing  and  Refrigeration  Institute  stated: 

The  cost  of  doing  this  includes  much  more 
than  paper  and  printing.  This  includes  mak¬ 
ing  sure  that  the  product  is  properly  iden¬ 
tified  so  that  a  copy  of  the  applicable  war¬ 
ranty  can  bo  provided.  (This  may  require 
correspcmdence  or  telephone  calls  to  make 
sure  that  the  correct  product,  even  down  to 
the  model  number,  has  been  specified.)  Even 
If  there  are  no  special  problems  with  product 
designation  or  Identification,  It  would  prob¬ 
ably  cost  a  mantifacturer  somewhere  be¬ 
tween  fifty  cents  and  one  doUar  to  Identify 
the  product,  locate  the  pertinent  warranty, 
and  mall  it  to  a  consumer 

In  view  of  the  aforementioned  cwn- 
ments,  the  Commission  has  decided  that 
it  would  be  in  tiie  public  interest  to  elim¬ 
inate  this  requirement. 

The  final  Rule  requires  the  warrantor 
to  “provide  sellers  with  warranty  mate¬ 
rials  necessary  for  such  sellers  to  comply 
with  tlie  requirements  set  forth  in  para¬ 
graph  (a)  of  this  section”  and  to  “pro¬ 


ranted  consumer  product  by  a  warrantor, 
except : 

(I)  where  such  removal  is  necessary  for 
store  window  displays,  fashion  shows,  or  such 
other  promotional  purposes;  or 

(II)  where  the  seller  otherwise,  through 
means  provided  for  in  paragraph  (1)  above, 
makes  the  terras  of  the  warranty  information 
available  to  the  consumer." 

R-1-4-1,  66,  NRMA.  See  also  R-1-3-1,  50, 
North  American  Philips  Corp.  ("The  Act  pro- 
vlds  in  Section  102(b)  (1)  (d)  cmly  that  writ¬ 
ten  warranties  be  'made  avaUable’  prior  to 
the  sale  of  the  product.  As  written,  the  pro¬ 
posed  rules  go  far  beyond  this  require¬ 
ment.”),  R-1-3-1,  150,  CRI. 

“•R-1-3-1,  118,  Ford  Motor  Co.;  R-1-3-2, 
458.  General  Mills;  R-1-4-1,  28,  GAMA; 
R-1-4-1,  95,  NEMA;  R-1-4-1,  187,  EIA. 

“’Tr.  285,  Kelley,  National  Association  of 
Catalog  Showrooms. 

“  R-1-4-1,  223-34  Air  Conditioning  A  Re¬ 
frigeration  Institute.  See  also  R-1-4-1,  28-9. 
GAMA;  Tr.  2204-6  Dunbar. 


vide  catalog,  mall  order,  and  door-to- 
door  sellers  vnth  cc^ies  of  wrltt^ 
warranties  necessary  for  sucH  sdOers  to 
ranties  necessary  for  such  sellers  to 
comply  with  the  requirements  set  forth 
in  paragraphs  (c)  and  (d)  this  sec¬ 
tion.” 

These  paragraphs  obligate  the  war¬ 
rantor  to  provide  the  seller  with  the  ma¬ 
terials  necessary  to  make  the  required 
pre-sale  warranty  disclosures  to  con¬ 
sumers.  In  the  event  that  the  warrantor 
does  not  deal  directly  with  the  seller  or 
does  not  know  who  the  sellers  will  ulti¬ 
mately  be,  the  warrantor  must  distribute 
sufDcient  quantities  of  the  required  pre¬ 
sale  materials  through  normal  distribu¬ 
tion  channels  to  Insure  receipt  by  sellers. 

The  final  Rule  gives  the  warrantor 
four  alternative  means  by  which  war¬ 
ranty  materials  may  be  provided  to  sell¬ 
ers  in  order  for  such  sellers  to  comply 
with  Section  702.3(a).  The  warrantor 
must,  as  a  minimum,  use  one  of  these 
means,  but  may  use  any  combination  of 
the  means  listed  or  any  additional 
means  flesired.  The  alternatives  corre¬ 
spond  to  the  four  alternatives  set  forth 
in  Section  702.3(a) ,  imder  “Duties  of  the 
Seller.” 

702J(b)(J)(i)(A) 

Providing  a  copy  of  the  written  warranty 
with  every  warranted  consumer  product; 

’This  sub-paragraidi  parallels  that  in 
Section  702.3(a)  (1)  (1) .  which  allows  the 
seller  to  display  the  warranty  text  in 
close  conjunction  to  the  product,  and 
that  in  702.3(a)  (1)  (11) ,  which  allows  the 
seller  to  maintain  a  binder  containing 
copies  of  the  warranties  for  warranted 
consumer  products  being  offered  for 
sale. 

Olin  Corporation,  Montgomery  Ward. 
NRMA,  and  many  others  stated  that  the 
Commission  shoiild  have  specifically  re¬ 
quired  that  the  warranty  accompany  the 
IHPduct.** 

The  language  used  in  this  paragraph 
follows  that  suggested  in  the  written 
statement  submitted  by  ARF,  NRMA  and 
Montgomery  Ward.** 

702J(b)(l)(i)(B) 

Providing  s  teg,  sign,  sticker,  label,  decal 
or  other  attachment  to  the  prottuet,  which 
contains  the  full  text  of  the  written  war¬ 
ranty; 

This  sub-paragraph  tracks  that  in 
702.3(a)  (1)  (1),  which  permits  the  seller 
to  display  the  warranty  text  in  close  con- 
jimction  to  the  product. 

702.3(b)  (l)(i)  (C) 

Printing  on  or  otherlwse  attaching  the  text 
of  the  written  warranty  to  the  package,  car¬ 


”»  See.  eg.,  R-1-3-1,  16,  Olin  Corp.;  Tr.  740, 
Goldberg.  Student  Legal  Action  Group;  R-l- 
9,  17,  Feldman,  University  of  Illinois;  R-1- 
3-2,  506,  Montgomery  Wkrd;  R-1-4-1,  58 
NRMA. 

■•R-1-4-2,  681,  ARF  (“Provide  a  copy  of 
the  warranty  with  every  consumer  prod¬ 
uct.”);  R-1-4-1.  60,  NRMA  (“The  written 
warrantor  shall  accompany  each  product 
jvlth  a  copy  of  its  written  warranty.”);  R- 
1-3-2,  508,  Montgomery  Ward  ("Provide  a 
copy  of  the  warranty  with  every  consumer 
product.”) 


ton,  or  other  container  if  that  package,  carton 
or  other  container  is  normally  used  for  dis¬ 
play  purposes.  If  the  warrantor  elects  this 
option,  a  copy  ot  Um  written  warranty  mxist 
also  accompany  the  warranted  product; 

This  sub-paragraph  parallels  702.3(a) 
(l)(lfi)  which  allows  the  seUo- to  display 
the  package  ot  any  inroduct  on  which  the 
warranty  text  is  disclosed. 

If  the  warrantor  elects  to  print  or 
otherwise  attach  the  warranty  to  the 
package,  a  ciHiy  the  written  warranty 
must  also  accompany  the  product.  This 
is  to  ensure  that  the  consumer  will  not 
inadvertently  discard  the  package  on 
which  the  warranty  is  printed,  and,  thus 
be  left  without  a  copy  of  the  warranty  in 
his  or  her  possession." 

702J(l»)(l)(i)(P) 

Providing  a  notice,  sign,  or  poster  dlsdos- 
ing  the  text  of  a  consumer  product  warranty. 
If  the  warrants  electa  this  option,  a  eopy  of 
tha  written  warranty  must  also  accompany 
each  warranted  product. 

This  sub-paragraph  corresponds  to 
that  of  702.3(a)  (1)  (Iv) ,  which  permits 
the  seller  to  post  a  sign  disclosing  the  text 
of  the  warranty. 

If  the  warrantor  chooses  to  provide 
such  a  sign,  a  copy  of  the  written  war¬ 
ranty  must  also  accompany  the  product. 
This  is  to  ensure  that  the  consumer  has 
a  copy  of  the  written  warranty  which  he 
or  she  may  retain  to  refer  to  in  the  event 
of  a  product  failure,  defect,  or  malfunc¬ 
tion. 

The  proposed  Rule  required  the  war¬ 
rantor  to 

clearly  and  conspicuously  disclose  any  appli¬ 
cable  warranty  designatlon(a)  contained  in 
the  written  warranty  for  the  product, 
the  following  statement: 

The  retailer  has  a  c(^y  of  the  complete 
warranty  on  this  product.  Ask  to  see  tt. 

(i)  By  means  of  a  tag,  sign,  sticks,  label, 
decal  or  other  attachment  to  the  product; 
and 

(11)  By  printing  suidi  diadosruw  on  the 
principal  di^>lay  padel  at  the  package,  carton 
CNT  other  product  oontalncr. 

The  purpose  of  this  paragraph  in  the 
propose  Rule  was  to  notify  the  con¬ 
sumer  that  warranties  were  available  for 
examination  upon  request  from  the  re¬ 
tailer,  since  there  was  no  requirement 
that  the  binders  be  conspicuously  dis¬ 
played.  Rather,  they  were  only  to  be 
made  available  upon  request,  under  the 
final  Rule,  the  warranties  must  either 
be  conspicuously  displayed  on  the  prod¬ 
uct  package,  or  in  close  conjunction  to 
the  warranted  products.  If  a  binder  is 
used,  it  must  either  be  conspicuously 
displayed,  or  a  notice  as  to  its  availability 
posted  conspicuously. 

’Thus,  this  paragraph  has  been  elimi¬ 
nated  from  the  final  Rule,  as  it  is  no 
longer  necessary  as  a  means  to  Inform 
the  consumer  of  warranty  availability. 


“  See  Tr.  750,  Goldberg:  “I  hsve...Meu 
many  Instences  with  respect  to  pens,  lighters, 
other  devices  like  that  where  the  war¬ 
ranty  ...  Is  printed  on  tha  packaging.  Tou 
open  up  the  package  and  tha  warranty  goes 

with  it - Very  few  consximers  will  save 

the  wrapping  —  and  call  tha  manufacturer 
to  task  If  it  Is  defective.” 
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RULES  AND  REGULATIONS 


702.3(6)  (2) 

Sub-paragraph  (1)  of  this  paragri^h  (t>) 
shall  not  be  applicable  with  respect  to  third 
parties  issuing  statements  of  general  policy 
on  emblems,  seals  or  Insignias  promising 
replacement  or  refund  if  a  consumer  prod¬ 
uct  is  defective,  which  statements  contain 
no  representation  or  assurance  of  the  quality 
or  performance  characteristics  of  the  prod¬ 
uct;  provided  that  (i)  the  disclosures  re¬ 
quired  by  701.3(a)  (l)-(9)  are  published  by 
such  third  parties  in  each  Issue  of  a  publi¬ 
cation  with  a  general  circulation,  and  (il) 
such  disclosures  are  provided  free  of  charge 
to  any  consumer  upon  written  request. 

This  sub-paragraph  has  been  added  in 
response  to  concerns  expressed  by  maga¬ 
zines  such  as  Parents’  and  Good  House¬ 
keeping  that,  imder  the  present  structure 
of  their  respective  “seal”  programs,  they 
would  be  unable  to  comply  with  the  pre¬ 
sale  availability  requirements  set  forth 
In  the  proposed  Rule.”* 

This  sub-paragraph  therefore  exempts 
such  “seal”  programs  from  the  duties 
set  forth  in  Section  702.3(b)(1).  This 
specific  exemption  for  such  “seal”  pro¬ 
grams  has  been  inserted  for  several  rea¬ 
sons,  Under  the  structure  of  the  “seal” 
programs,  the  magazine  merely  autho¬ 
rizes  the  use  of  the  “seal.”  It  does  not 
know  if  the  seal  is  in  fact  used  by  the 
manufacturer  or  not.  The  seal  may  be 
used  on  only  certain  models,  or  on  cer¬ 
tain  sizes,  or  in  some  parts  of  the  coun¬ 
try  only.  Therefore,  there  is  no  way  of 
their  knowing  on  what  products  the  seal 
must  be  made  available.*” 

F^irthermore,  because  they  are  not  in 
the  chain  of  distribution,  these  publica¬ 
tions  have  no  way  of  knowing  the  iden¬ 
tity  of  the  retailers  who  are  selling  the 
products  bearing  its  seal,  even  if  the 
publication  knew  what  products  carried 
the  seal.*** 

The  Rule  does  require,  however,  that 
the  publication  make  all  disclosures 
within  the  magazine  itself,  and  that  it 
provide  the  consumer  with  a  copy  of  the 
warranty,  free  of  cha;^e,  at  his  or  her 
request.  The  requirement  or  providing 
of  a  free  copy  of  the  warranty  is  neces¬ 
sary  since  the  consumer  would  otherwise 
have  no  opportunity  to  read  the  war¬ 
ranty  prior  to  the  sale  of  a  product  bear¬ 
ing  the  seal  .imless  he  or  she  pmchased 
the  magazine  containing  the  necessary 
disclosures.  In  all  other  pre-sale  situa¬ 
tions  contemplated  by  the  final  Rule,  the 
consumer  can  see  the  warranty  at  no 
cost.  Thus,  this  requirement  was  inserted 
so  as  to  provide  the  consxuner  with  an 
equal  opportunity  to  examine  the  war¬ 
ranty  without  incurring  any  expenses. 

CATALOG  AND  HAIL  ORDER  SALES 

Ebcamination  of  the  catalogs  of  several 
major  catalog  companies  has  revealed 
that  such  catalogs  do  publish  product 
warranties.”*  However,  the  companies  do 
not  always  include  in  their  catalogs  the 
specific  warranties  covering  each  prod- 


*“R-i-3-l,  Howrey  and  Simon  for  Good 
Housekeeping;  Tr.  896,  Parents. 

**  R-1-3-1,  298,  Howrey  &  Simon  for  Good 
Housekeeping;  Tr.  398,  Parents. 

**•11-1-3-1,  298,  Howrey  &  Simon  for  Good 
Housekeeping. 

*“  R-1-2-2,  402  (memorandum  to  file  from 
Charles  A.  Taylor,  in.  Esq.,  May  13,  1975). 


uct  that  carries  a  warranty.  This  prob¬ 
lem  is  compounded  by  the  fact  that 
catalc^  often  advertise  satisfaction 
guarantees  as  well  as  specific  product 
warranties.  Therefore,  the  purchaser 
may  not  be  apprised  of  the  specific  war- 
rsmty  for  the  product  purchased  until  he 
or  she  actually  receives  the  item.  This 
may  serve  to  coriuse  the  potential  pur¬ 
chaser,  for  it  is  often  unclear  whether 
the  mail  order  cmnpany’s  satisfaction 
guarantee  r^laces,  supplements,  or 
complements  the  ^lecific  .product  war¬ 
ranty.  Msiny  consumers  have  no  other 
encoimter  vdth  a  mall  order  seller  than 
an  advertisement  seen  on  television  or  in 
the  back  of  a  magazine.  Therefore,  if  the 
requirement  of  making  warranties  avsdl- 
able  to  consumers  prior  to  purchase  is 
to  be  met,  it  must  apply  to  mail  order 
advertisements  and  solicitations.  It  is 
important  that  the  consumer  know,  prior 
to  ordering  products  through  the  mail, 
whether  such  products  have  written 
warranties,  and  if  so,  the  nature  of  such 
warranties. 

This  sub-paragraph  is  intended  to 
eliminate  the  situation  where  the  pur¬ 
chaser  receives  his  or  her  first  notifica¬ 
tion  of  the  specific  product  warranty 
upon  receipt  of  the  ordered  merchandise. 
Rather,  the  consumer  will  be  able  to  ex¬ 
amine  the  complete  warranty  prior  to 
purchase,  and  will  be  able  to  use  it  to 
make  a  purchase  decision. 

The  proposed  Rule  contained  sepa¬ 
rate  sections,  setting  forth  the  duties 
of  catalog  sellers  and  the  duties  of  mail 
order  sellers.  Montgomery  Ward  and 
Mail  Order  Association  of  America 
(“MOAA”)  noted  the  overlap  between 
these  two  paragraphs,  and  suggested  that 
the  two  paragraphs  be  consohdated.”* 
This  suggestion  has  been  adopted  in  the 
final  Rule,  with  the  definition  of  “cata¬ 
log  and  mail  order  sales”  provided  as 
follows: 

“Catalog  or  mall  order  sales",  means  any 
offer  for  sale,  or  any  solicitation  for  an  order 
for  a  consumer  product  with  a  written  war¬ 
ranty,  which  Includes  Instructions  for  or¬ 
dering  the  product  which  do  not  require 
a  personal  visit  to  the  seller’s  establishment. 

The  proposed  Rule  had  defined  “cata¬ 
log”  as  “any  multi-page  solicitation,  fiier, 
or  brochure  distributed  to  consumers  in 
which  more  than  one  consumer  product 
is  offered  for  sale.” 

A  “mail  order  seller”  was  one  who  of¬ 
fered  for  ssde  to  consumers  “a  consumer 
product  with  a  written  warranty  by 
means  of  direct  mail  solicitation  or  by 
means  of  an  advertisement,  in  any  medi¬ 
um,  which  includes  instructions  for  or¬ 
dering  the  product.*' 

Montgomery  Ward  stated  that  these 
definitions,  as  written  in  the  proposal, 
would  encompass  circulars,  which  are 
not  catalogs,  which  “are  intended  to  of¬ 
fer  merchandise  to  the  consumer  at  the 
advertised  price  which  must  be  pur¬ 
chased  at  our  stores.  .  .  .  The  written 
warranties  will  be  available  for  .  .  .  in- 


**•  See,  e.g.,  R-1-3-2,  608,  Montgomery 
Warn;  R-1-3-2,  664,  Law  Firm  of  NUon,  Har¬ 
grave,  Devans,  A  Doyle;  R-1-3-2,  662,  Sears; 
R-1-4-1,  62,  NRMA. 


spection  at  the  store.”*”  The  primary 
distinction  between  circulars  and  cata¬ 
log/mail  order  sales,  stated  MOAA,  was 
that  the  latter  should  cover  “only  those 
printed  materials  which  include  instruc¬ 
tions  for  ordering  the  product  without 
personally  visiting  a  seller’s  retail  estab¬ 
lishment.””*  Thus,  the  language  sug¬ 
gested  by  Montgomery  Ward,  to  wit 
“which  includes  instructions  for  order¬ 
ing  the  product  which  do  not  require  a 
personal  visit  to  the  seller’s  establish¬ 
ment”  *”  was  incorporated  into  the  final 
Rule. 

It  was  also  suggested  by  MOAA  that 
the  final  Rule  clarify  that  catalog  and 
mail  order  sellers  do  not  have  the  same 
duties  as  sellers  covered  by  Section  702.3 
(a).*”  Accordingly,  the  language  sug¬ 
gested  in  the  statement  of  the  American 
Retail  Federation,”*  to  wit: 

Duties  of  the  seller.  Except  as  provided  in 
paragraphs  (c)-(d)  of  this  section,  the  seller 
of  a  consumer  product  with  a  written  war¬ 
ranty  shall _ 

was  adopted. 

The  proposed  Rules  had  required  the 
disclosure,  in  close  conjunction  to  the 
warranted  products  of : . 

(i)  The  warranty  designation  of  each  such 
product,  and 

(ii)  That  the  written  warranty  is  avail¬ 
able  free  on  request,  and  the  address  where 
such  warranty  can  be  obtained. 

Beatrice  Foods,  NRMA  and  others  rec¬ 
ommended  the  deletion  of  the  require¬ 
ment  that  warranty  designations  be 
included  in  catalogs  and  mail  order  solic¬ 
itations,  as  being  impractical,  unneces¬ 
sary,  or  unduly  burdensome.***  NRMA 
stated  that: 

...  (a)  retailer  may  prefer  not  to  discuss 
warranties  at  all,  and  the  designation  re¬ 
quirement  therefore  introduces  an  xmwanted 
factor.  Space  and  time  are  at  a  premium  in 
all  advertising,  and  the  retailer  should  be 
free  to  use  its  time  and  space  in  what  it  con¬ 
siders  the  most  effective  method  . . .  Further¬ 
more,  requiring  disclosure  of  warranty  des¬ 
ignation  (s)  will  fall  dlscriminately  on  inter¬ 
state  retailers,  because  designations  may  vary 


^  B-1-3-3,  733,  Franklin  Stores.  See  also. 
R-1-3-3,  853,  General  Electric  (“This  nec¬ 
essarily  includes  such  traditional  advertis¬ 
ing  formats  as  newspaper  supplements  or 
stuflers.”);  R-1-3-2,  608;  R-1-3-2.  554. 

Nixon,  Hargrave,  Devans  &  Doyle;  R-1-4-1, 
647,  MOAA;  R-1-4-1,  NRMA. 

“•R-1-4-1.  647,  MOAA. 

**  R-1-3-2,  511,  Montgomery  Ward:  “  ‘Cat¬ 
alog  or  mail  order’  means  an  offer  to  sell  or 
a  solicitation  for  an  order  for  a  consumer 
product  covered  by  a  written  warranty  con¬ 
taining  sufficient  directions  or  instructions  to 
order  the  merchandise  without  personally 
visiting  a  seller’s  establishment."  (empha¬ 
sis  added); 

R-1-4-1,  650,  MOAA:  “  ‘Catalog’  means 
any  multi-page  solicitation,  flier,  or  bro¬ 
chure  distributed  to  consumers  in  which 
more  than  one  consumer  product  is  offered 
(or  sale  and  which  Includes  Instructions  for 
ordering  the  product  toithout  personally  vts- 
iting  a  seller’s  retail  establishment."  (em¬ 
phasis  added). 

“•R-1-4-1,  647,  MOAA. 

*nR-l-4-2,  683,  ARF. 

“*  R-l-S-l,  263,  Giant  Food,  Inc.;  R-1-3-1, 
1070,  Alrstrecun  &  Argosy;  R-1-3-2,  677,  Bea¬ 
trice  Foods;  R-1-4-1,  63,  NRMA. 
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from  one  state  to  anotlier,  depending  on  the 
avan ability  (rf  cntain  remsdlee  .  .  .  For  le- 
tailen  which  do  buatness  in  more  than  one 
state,  specifying  such  complexities  In  each 
advertisement  or  catalog  would  take  up  an 
undue  amount  of  space  .  .  .  Moreover,  a 
single  product  may  be  burdened  with  nu¬ 
merous  disclosures,  all  of  which  must  be  ‘clear 
and  conspicuous.’  “• 

Nutone  Division  stated  that  “if  a  cata¬ 
logue  includes  a  copy  of  the  complete 
warranty  for  the  products  which  are 
described  therein,  it  would  not  be  neces¬ 
sary  to  show  the  warranty  designation 
and  the  address  which  a  free  copy  of  the 
warranty  can  be  obtained  on  each 
page.  Sears  said;  “The  warranty 

statement  could  be  provided  on  one  page 
and  references  to  it  could  be  set  forth 
where  the  products  are  displayed.”  “ 
Direct  Mail  It  Marketing  Association 
(“DMMA”) ,  National  Association  of 
Photographic  Manufacturers  and  others 
suggested  that  a  single  location  in  the 
catalog  or  solicitation  contain  warranty 
Information,  and  that  catalog  and  mail 
order  sellers  be  piermitted  to  refer  con¬ 
sumers  to  such  page  or  pages."*  Gambles 
and  Eddie  BaiKr  suggested  t^t  the 
catalog  seller  be  given  the  option  of  either 
printing  the  entire  warranty  or  warran¬ 
ties  covering  the  merchandise  being  of¬ 
fered  for  sale,  or  m Ailing  the  disclosure 
as  to  the  availability  of  warranties  and 
responding  to  warranty  requests  from 
consumers.*^ 

In  view  of  these  submissions,  the  final 
Rule  has  been  changed-  to  require  that 
mail  order  or  catalog  sellers 

clearty  and  conspicviously  disclose  In  such 
catalog  or  soUcitation  in  close  conjunction 
to  tbe  description  of  warranted  product,  or 
in  an  Information  section  of  the  catalog 
or  soUcitation  clearly  referenced,  including  a 
page  number.  In  close  conjunction  to  the 
description  of  the  warranted  product,  either: 

(A)  the  fuU  text  of  the  written  warranty; 
or 

(B)  that  the  written  warranty  can  be 
obtained  free  upon  specific  written  request, 
and  the  address  where  such  warranty  can  be 
obtained.  If  this  option  Is  selected,  such 
seller  shaU  promptly  provide  a  c<^y  of  any 
written  warranty  requested  by  tbe  consumer. 

DMMA,  MOAA,  NRMA  and  Mont- 
gixnery  Ward  stat^  that  the  warrantor 
should  be  required  to  sunily  the  catalog 
or  mail  order  sellers  with  copies  of  war¬ 
ranties,  so  as  to  enable  such  sellas  to 
comply  with  the  requirements  set  forth 
in  this  sub-paragraph."*  Accordingly, 
section  702.3(b)  (2)  requires  warrantors 
to  “provide  catalog,  mail  order.  .  .  . 
sdl^s  with  copies  of  written  warranties 
necessary  for  such  sellers  to  comply  with 
the  requiremmts  set  forth  In  para- 
grapli(s)  (c)  .  .  .  of  this  sectimi.” 


*■  R^l-4-l,  eS-4,  NRMA. 

■*  R-1-3-2,  Nutone  Division. 

“Rr-l-S-a,  662.  Sears. 

^  R-l-S-3,  S8B.  Nutone  Divlsi<m;  R-1-9-2, 
491,  Moatgmnery  Ward;  &-1-4-1.  207.  Na- 
tiODal  Aseoclatton  of  Photognqihlc  Manu¬ 
facturers;  R-1-4-1.  647,  MOAA;  R-1-4-1,  10, 
NRMA;  Tr.  949-60,  Daly.  raiMA 

*"11-1-3-2,  346.  Oamblea;  R-1-3-2,  468, 
Eddie  Bauer. 

■■  R-1-8-2,  490,  Montgomery  Ward;  R-1- 
4-1.  65,  NRMA;  R-1-4-1,  647,  MOAA;  Tr.  OSl. 
Daly,  DMMA. 


RULES  AND  REGUlATtONS 

.  D00»-T0-D001t  SALES 

The  proposed  rule  stated: 

any  seller  who  offers  for  sale  to  consumers  a 
eoDsumer  product  with  a  written  warranty 
by  mnani  ot  door-to-door  sales  shall,  prior 
to  any  sales  traosaction,  present  the  con¬ 
sumer  with  a  copy  of  tbe  written  warranty 
which  the  consiuner  may  retain  even  If  no 
purchase  is  made. 

(2)  Do<w-to-door-sale  means  a  sale  of  con¬ 
sumer  products  In  which  the  seUer  or  his 
representatives  peraonaUy  solicits  the  sale, 
including  thoae  In  response  to  ot  f<dlowlng 
an  invitation  by  a  buyer,  and  the  buyer’s 
agreement  to  offer  to  pxirchase  Is  made  at  a 
place  othOT  than  the  place  of  business  of  the 
seUer. 

Herschel  Elkins  and  Harvey  Freed  sug¬ 
gested  that  the  language  “prior  to  any 
sales  transaction”  was  unduly  vague."* 
and  Sears  stated  that  it  could  be  con¬ 
strued  as  “requiring  the  warranty  to  be . 
provided  to  consumers  before  any  sales 
presentation  is  made,  regardless  of 
whether  there  is  any  possibility  of  a  sale 
being  made,”  *“  Dutterer’s  of  Manchester 
Corp.  pointed  out  that  a  distinction 
needed  to  be  drawn  between  “prospecting 
for  an  appointment  at  the  door”  and  the 
actual  commencement  of  the  sale  process 
in  the  home,  when  the  representative  has 
returned  to  comply  with  a  preset  ap¬ 
pointment;  only  during  the  latter  in¬ 
stance  should  the  written  warranty  be 
presented.***  Accordingly,  the  final  Rule 
uses  the  langauge  “prior  to  the  consum¬ 
mation  of  the  sale.” 

Some  of  the  comments  submitted  by 
industry  representatives  also  disclosed 
the  need  for  a  definition  of  the  term 
“consumer”  for  purposes  of  this  sec¬ 
tion.  Field  Enterprises  (“Field”)  stated: 
“.  .  .  (T)here  are  many  circumstances 
in  which  either  the  insubstantial  nature 
of  the  seller’s  contact,  or  the  express  or 
implied  unwillingness  or  inability  of  the 
person  contacted  to  enter  into  a  sales 
transaction,  would  justify  the  sales  rep¬ 
resentative's  concluding  that  the  person 
cnntactpd  is  not  a  ‘consumer*  or  ‘prospec¬ 
tive  consiuner’  for  purposes  of  the  Act. 
Unfortunate,  prc^xjsed  Sectica  702(3) 
(e)(1)  .  .  -  offers  no  criterlr.  ...  To 
resolve  thu  ambiguity  .  .  .  thi  Commis¬ 
sion  should  define  ‘consumer*  for  pur¬ 
poses  of  Section  702.3(e)  to  Include  only 
individuals  solicited  by  a  door-to-door 
seller  who  either  indicates  sufficient  in- 
ter^t  in  the  seller’s  product  or  maintain 
sufficient  contact  with  the  seller  for  the 
seller  reasonably  to  conclude  that  the  tn- 
divldual  solicited  Is  interested  in  pur¬ 
chasing  the  product.*" 

In  light  of  these  comments,  the  Com¬ 
mission  has  changed  the  word  “con¬ 
sumer”  to  “prospective  busrer",  and  has 
adopted  ttie  defixdtion  suggested  by  Field 
Enterprises,  and  endorsed  by  the  Direct 
Selling  Association  (“D6A”) . 

■ay  IzuUvldiial  solicited  by  ■  door-to-door 
■eller  to  buy  a  conmmer  product  who  Indi¬ 
cates  sufficient  Interest  In  that  consumer 


*•  Tr.  9025,  Elkins;  Tr  2524,  Freed. 
“•R-1-3-2.  Sears;  See  also,  IH-4-1.  290, 
D8A;  R-1-4-1.  290,  DBA. 

*“R-l-5-3.  756,  Dutterer’s  of  Manchester 
Corp. 

•“R-1-3-3.  802,  Field;  R-1-4-1,  290,  DSA. 
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product  or  maintains  sufficient  contact  with 
tbe  seUer  for  the  s^er  reasonably  to  con¬ 
clude  that  the  person  sc^lctted  Is  consider¬ 
ing  purchasing  the  product.*" 

DSA  and  Fteld  also  argued  in  some  of 
the  commffiits  that  the  proposed  Rule 
discriminated  against  door-to-door 
sellers.***  Fixed  location  skiers  as  op¬ 
posed  to  door-to-door  sellers,  were  not 
required  under  the  inoposed  Rule  to 
provide  consumers  with  copies  of  war¬ 
ranties  but  merely  to  make  copies  avail¬ 
able  for  the  ctmsumer's  inspection.  Also, 
fixed  location  seUmis  as  well  as  catalog 
and  mail  order  sellers  were  only  required 
to  make  warranties  available  upon  re¬ 
quest  under  the  proposed  Rule. 

The  final  Rule  a^pts  portions  of  the 
language  proposed  by  Field,®*®  and  en¬ 
dorsed  by  DSA,*“  and  seeks  to  equalize 
the  duties  of  the  door-to-door  seller  with 
those  imposed  on  other  sellers. 

The  final  Rule  requires  the  door-to- 
door  seller  to  “disclose  the  fact  that  the 
sales  representative  has  copies  of  the 
warranties  for  the  warranted  products 
being  offered  for  sale  which  may  be  in- 


*“  R-l-3-3.  809,  Field:  Tr.  759,  DSA. 

***  R-1-4-1,  287-89,  DSA;  R-l-3-3.  SOS-noe 
Field. 

*“  R-l-3-3,  808-9,  Field:  “(e)  Door-to-door 
sales. 

(1)  This  subeection  coatmlUB  the  rules  sp- 
pUcable  to  door-to-door  seUers  under  this 
Part. 

(2)  Any  seller  who  offers  for  sals  a  otm- 
sumer  product  with  a  written  warranty  by 
means  of  door-to-door  sales  to  Individuals 
shall,  prior  to  the  completion  of  any  aalas 
transaction: 

(A)  Disclose  to  consumers  In  a  mannar 
permitted  by  paragraph  (3)  at  th<«  sub¬ 
section  (e) : 

(I)  The  written  warranty  designation  of 
each  product; 

(II)  The  fact  that  the  sales  repreaantattve 
has  In  his  possession  copies  of  the  war¬ 
ranties  for  the  products,  and  that  these 
copies  may  be  Inspected  by  the  consumer  at 
his  request  at  any  thne  during  the  course  of 
a  aalSB  presentation;  and 

(III)  The  fact  that  a  copy  of  the  written 

werranty  may  be  obtained  for  tbe  oonaunser 
to  retain  free  on  request,  and  tbe  by 

which  such  a  copy  may  be  obtained  (Includ¬ 
ing  the  address  where  such  warranty  may  he 
obtained.  If  It  Is  to  be  made  available  by 
mall); 

(B)  Ensure  that  each  of  its  sales  repre- 
sentattvea  carrtea  with  him  a  copy  of  »iM*h 
warrmiKty  for  each  product  offared  for  sale, 
and  cause  such  copies  to  be  kept  up-to-date 
in  the  manner  required  of  other  sellers  with 
respect  to  binders  under  subsection  (a); 

(C)  Provide  a  copy  of  any  written  war¬ 
ranty  requested  by  toe  oot  mmer,  either  by 
mailing  ot  otherwise  deUverti^  to  toe  con¬ 
sumer  a  separate  document  containing  such 
warranty  or  by  setting  forth  in  a  copy  of 
any  sales  contract  actually  entered  Into  with 
the  consiuner  a  clear  and  conspicuous  state¬ 
ment  of  the  warranty: 

(3)  The  disclosure  required  by  paragraph 
(2)  (A)  of  this  subaeotion  (e)  may  be 
either  (A)  OTally  or  (B)  clearly  and  con¬ 
spicuously  in  arrlting.  on  toe  page  contain¬ 
ing  the  description  of  the  warranted  prod¬ 
uct.  In  any  filer  or  brochure  distributed  to 
consumers  which  they  are  permitted  by  the 
seller  to  retain. 

(4)  For  the  purpoess  of  this  subsection 
(a) :  (A)  “door-to-door  sale”  means  (present 
definition  In  sectloa  708fi(e)  (2) 

*“Tr.  769,  DSA. 
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spected  by  the  prospective  buyer  at  any 
time  during  the  sales  presentation.  Such 
disclosure  shall  be  made  orally  and  shall 
be  Included  In  any  written  materials 
shown  to  prospective  buyers.” 

The  duty  corresponds  to  that  required 
of  other  sellers.  Sales  representatives 
need  only  disclose  the  fact  that  they 
have  copies  or  the  warranties  for  the 
warranted  products  being  offered  for  sale, 
which  may  be  inspected  by  the  prospec¬ 
tive  buyer. 

Finally,  DSA  recommended  that  the 
final  Rule  clarify  that  door-to-door  sell¬ 
ers  are  to  be  governed  by  this  section 
only,  and  not  by  other  sections  govern¬ 
ing  other  sellers.**’  Section  702.3(a)  of 
the  final  Rule  accomplishes  this  pur¬ 
pose.’*® 

VI.  Effective  Date  of  the  Rules.  Section 
112(b)  of  the  Act  states: 

Section  102(a)  shall  take  effect  6  months 
after  the  final  publication  of  rules  respiting 
such  section;  except  that  the  Commission, 
for  good  cause  shown,  may  postpone  the 
applicability  of  such  sections  untU  one  year 
after  such  final  publication  In  order  to  per¬ 
mit  any  designated  classes  of  suppliers  to 
bring  their  written  warranties  Into  compli¬ 
ance  with  rules  promulgated  pursuant  to  this 
title. 

The  Commission  has  given  careful  con¬ 
sideration  to  requests  by  affected  parties 
that  a  reasonable  leng^  of  time  be  al¬ 
lowed  to  afford  them  opportunity  to  come 
into  conformity  with  the  provisions  of 
the  Rules.***  Montgomery  Ward  sub¬ 
mitted  that: 

Catalog  sellers  wUl  have  to  revise  the  media. 
Many  catalog  pages  are  ‘locked  in’  six  months 
before  publication  and  changes  after  that 
date  are  extremely  expensive.  Since  the  sell¬ 
ers  cannot  ‘set’  their  catalog  untU  war¬ 
rant  (ors)  of  products  listed  In  their  cata¬ 
logs  have  finalized  the  warranties,  one  year 
after  publication  is  a  minimum  time  for 
compliance  by  catalog  seUers.“® 

The  Commission  recognizes  the  special 
problems  concerning  lead  time  for  publi¬ 
cations  of  catalog  sellers.  It  is  also  aware 
that  the  revisions  In  warranties,  pack¬ 
aging,  and  related  materials  necessitated 
by  the  final  Rules  may  affect  literally 
billions  of  pieces  of  paper.  Furthermore, 
the  Commission  may  promulgate  other 
related  Rules  with  respect  to  written 
warranties  within  the  next  six  months. 
It  is  not  the  intent  of  the  Commission 
to  have  warrantors  incur  unnecessary 
expenses  in  having  to  reprint  their  war¬ 
ranties  multiple  times  in  order  to  come 
into  compliance  with  the  successive  pro¬ 
mulgation  of  warranty  rules. 

For  these  reasons  the  Commission  be¬ 
lieves  that  a  delay  of  the  effective  date  of 
the  Rule  is  necessary.  Accordingly,  Parts 
701  and  702  will  become  effective  one 
year  after  the  date  of  promulgation. 

291,  DSA. 

»“"(»)  Duties  of  the  seller.  The  seller,  ex¬ 
cept  as  provided  in  paragraphs  (c)-(d)  of 
this  Section,  of  a  consumer  product  with  a 
written  warrtmty  shall”:  (emphasis  sup¬ 
plied)  . 

‘“R-1-3-2,  611-13,  Montgomery  Ward;  Tr. 
286,  Friedman.  National  Association  of  Cata¬ 
log  Showroom  Merchandisers;  Tr.  961,  Daly, 
Direct  Mall/Marketlng  Association. 

“«R-l-S-2,  613,  Montgomery  Ward. 


The  Commission  has  now  considered 
all  matters  of  fact,  law,  policy  and  dis¬ 
cretion,  including  the  data,  views,  and 
arguments  presented  on  the  Record  by 
interested  parties  in  response  to  the  No¬ 
tices,  as  prescribed  by  law,  and  has  de¬ 
termined  that  the  adoption  of  the  Trade 
Regulation  Rule  and  its  Statement  of 
Basis  and  Purpose  set  forth  herein  is  in 
the  public  interest. 

Accordingly,  the  Commission  hereby 
adopts  the  foregoing  Statement  of  Basis 
and  Purpose,  and  hereby  amends  Title  16 
of  CFR,  Chapter  1,  Subchapter  G,  Rules, 
Regulations,  Statements  and  Interpre¬ 
tations  under  the  Magnuson-Moss  War¬ 
ranty  Act,  by  adding  new  parts  701  and 
702  as  follows: 

PART  701—DISCLOSURE  OF  WRITTEN 
CONSUMER  PRODUCT  WARRANTY 
TERMS  AND  CONDITIONS 

Sec. 

701.1  Definitions. 

701.2  Scc^. 

701.3  Written  warranty  terms. 

701.4  Owner  registration  cards. 

Authohitt:  16  U.S.C.  2302  and  2309. 

§  701.1  Definitions. 

(a)  ‘‘The  Act”  means  the  Magnuson- 
Moss  Warranty  Federal  Trade  Commis¬ 
sion  Improvement  Act,  15  U.S.C.  2301, 
et  seq. 

(b)  ‘‘Consumer  product”  means  any 
tangible  personal  property  which  is  dis¬ 
tributed  in  commerce  anci  which  is  nor¬ 
mally  used  for  personal,  family,  or 
household  purposes  (Including  any  such 
property  intended  to  be  attached  to  or 
installed  in  any  real  property  without 
regard  to  whether  it  is  so  attached  or 
installed.  Products  which  are  purchased 
solely  for  commercial  or  industrial  use 
are  excluded  solely  for  purposes  of  this 
Part. 

(c)  ‘‘Written  warranty”  means — (1) 
any  written  affirmation  of  fact  or  writ¬ 
ten  promise  made  in  connection  with  the 
sale  of  a  consumer  product  by  a  supplier 
to  a  buyer  which  relates  to  the  nature  of 
the  material  or  workmanship  and  affirms 
or  promises  that  such  material  or  work¬ 
manship  is  defect  free  or  will  meet  a 
specified  level  of  performance  over  a 
specified  period  of  time,  or 

(2)  any  imdertaklng  in  writing  in 
connection  with  the  sale  by  a  supplier  of 
a  consumer  product  to  refimd,  repair,  re¬ 
place,  or  take  other  remedial  action  with 
respect  to  such  product  in  the  event  that 
such  product  fails  to  meet  the  specifica¬ 
tions  set  forth  in  the  undertaking,  which 
written  affirmation,  promise  or  under¬ 
taking  becomes  part  of  the  basis  of  the 
bargain  between  a  supplier  and  a  buyer 
for  purposes  other  than  resale  of  such 
product. 

(d)  ‘‘Implied  warranty”  means  an  im¬ 
plied  warranty  arising  imder  State  law 
(as  modified  by  secs.  104(a)  and  108  of 
the  Act)  in  connection  with  the  sale  by 
a  supplier  of  a  consumer  product. 

(e)  “Remedy”  means  whichever  of  the 
following  actions  the  warrantor  elects: 

(1)  repair, 

(2)  replacement,  or 


(3)  refimd;  except  that  the  warrantor 
may  not  elect  refund  unless:  (1)  the  war¬ 
rantor  is  unable  to  provide  replacement 
and  r^>alr  is  not  commercially  practica¬ 
ble  or  cannot  be  timely  made,  or 
(11)  the  consumer  is  willing  to  accept 
such  refund. 

(f)  “Supplier”  means  any  person  en¬ 
gaged  in  tiie  business  of  making  a  con¬ 
sumer  product  directly  or  indirectly 
available  to  consumers. 

(g)  “Warrantor”  means  any  supplier 
or  other  person  who  gives  or  offers  to 
give  a  written  warranty. 

(h)  “Consumer”  means  a  buyer  (other 
than  for  purposes  of  resale  or  use  in  the 
ordinary  course  of  the  buyer’s  business) 
of  any  consumer  product,  any  person  to 
whom  such  product  is  transferred  during 
the  duration  of  an  implied  or  written 
warranty  applicable  to  the  product,  and 
any  other  such  person  who  is  entitled  by 
the  terms  of  such  warranty  or  under  ap¬ 
plicable  State  law  to  enforce  against  the 
warrantor  the  obligations  of  the  war¬ 
ranty. 

(i)  “On  the  face  of  the  warranty” 
means — (1)  where  the  warranty  is  a 
single  sheet  with  printing  on  both  sides 
of  the  sheet  or  where  the  warranty  is 
comprised  of  more  than  one  sheet,  the 
page  on  which  the  warranty  text  begins; 

(2)  where  the  warranty  is  included  as 
part  of  a  lai^er  document,  such  as  a  use 
and  care  manual,  the  page  in  such  docu¬ 
ment  on  which  the  warranty  text  begins. 

§  701.2  Scope. 

The  regulations  in  this  part  establish 
requirements  for  warrantors  for  disclos¬ 
ing  the  terms  and  conditions  of  written 
warranties  on  consumer  products  actu¬ 
ally  costing  the  consumer  more  than 
$15.00. 

§  701.3  Written  warranty  terms. 

(a)  Any  warrantor  warranting  to  a 
consumer  by  means  of  a  written  war¬ 
ranty  a  consumer  product  actually  cost¬ 
ing  the  consumer  more  than  $15.00  shall 
clearly  and  conspicuously  disclose  in  a 
single  document  in  simple  and  readily 
understood  language,  the  following  items 
of  information:  (1)  The  identity  of  the 
party  or  parties  to  whom  the  written 
warranty  is  extended,  if  the  enforceabil¬ 
ity  of  the  written  warranty  is  limited  to 
the  original  consumer  purchaser  or  is 
otherwise  limited  to  persons  other  than 
every  consumer  owner  during  the  term 
of  the  warranty; 

(2)  A  clear  description  and  identifica¬ 
tion  of  products,  or  parts,  or  character¬ 
istics,  or  components  or  properties  cov¬ 
ered  by  and  where  necessary  for  clarifi¬ 
cation,  excluded  from  the  warranty; 

(3)  A  statement  of  what  the  warrantor 
will  do  in  the  event  of  a  defect,  malfunc¬ 
tion  or  failure  to  conform  with  the  writ¬ 
ten  warranty,  including  the  items  or 
services  the  warrantor  will  pay  for  or 
provide,  and,  where  necessary  for  clari¬ 
fication,  those  which  the  warrantor  will 
not  pay  for  or  provide; 

(4)  The  point  in  time  or  event  on 
which  the  warranty  term  commences,  if 
different  from  the  purchase  date,  and 
the  time  period  or  other  measurement 
of  warranty  duration; 
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(5)  A  step-by-step  explanation  of  the 
procedure  which  the  consumer  should 
follow  in  order  to  obtain  performance 
of  any  warranty  obligation.  Including  the 
persons  or  class  of  persons  authorized 
to  perform  warranty  obligations.  This  in¬ 
cludes  the  name(s)  of  the  warrantor(s) , 
together  with:  the  mailing  address(es) 
of  the  warrantor  (s) ,  and/or  the  name  or 
title  and  the  address  of  any  employee  or 
department  of  the  warrantor  responsi¬ 
ble  for  the  performance  of  warranty  ob¬ 
ligations,  and/or  a  telephone  number 
which  consumers  may  use  without 
charge  to  obtain  information  on  war¬ 
ranty  performance; 

(6)  Information  respecting  the  avail¬ 
ability  of  any  informal  dispute  settle¬ 
ment  mechanism  elected  by  the  war¬ 
rantor  in  compliance  with  Part  703  of 
this  subchapter; 

(7)  Any  limitations  on  the  duration  of 
Implied  warranties,  disclosed  on  the  face 
of  the  warranty  as  provided  in  Section 
108  of  the  Act,  accompanied  by  the  fol¬ 
lowing  statement: 

Some  states  do  not  allow  limitations  on 
how  long  an  Implied  warranty  lasts,  so  the 
above  limitation  may  not  apply  to  you. 

(8)  Any  exclusions  of  or  limitations 
on  relief  such  as  incidental  or  conse¬ 
quential  damages,  accompanied  by  the 
following  statement,  which  may  be  com¬ 
bined  with  the  statement  required  in 
sub-paragraph  (7)  above: 

Some  states  do  not  allow  the  exclusion  or 
limitation  of  Incidental  or  consequential 
damages,  so  the  above  limitation  or  exclu¬ 
sion  may  not  apply  to  you. 

(9)  A  statement  in  the  following  lan¬ 
guage: 

This  warranty  gives  you  specific  legal 
rights,  and  you  may  also  have  other  rights 
which  vary  from  state  to  state. 

(b)  Paragraph  (a)(1) — (9)  of  this 
Section  shall  not  be  applicable  with  re¬ 
spect  to  statements  of  general  policy  on 
emblems,  seals  or  insignias  issued  by 
third  parties  promising  replacement  or 
refund  if  a  consumer  product  is  defective, 
which  statements  contain  no  representa¬ 
tion  or  assurance  of  the  quality  or  p>er- 
formance  characteristics  of  the  product: 
provided  that  (1)  the  disclosures  required 
by  paragraph  (a)  (1) — (9)  are  published 
by  such  third  parties  in  each  issue  of  a 
publication  with  a  general  circulation, 
and  (2)  such  disclosures  are  provided 
free  of  charge  to  any  consumer  upon 
written  request. 

§  701.4  Owner  registration  cards. 

When  a  warrantor  employs  any  card 
such  as  an  owner’s  registration  card,  a 
warranty  registration  card,  or  the  Uke, 
and  the  return  of  such  card  is  a  condi¬ 
tion  precedent  to  warranty  coverage  and 
performance,  the  warrantor  shall  disclose 
this  fact  in  the  warranty.  If  the  return 
of  such  card  reasonably  appears  to  be  a 
condition  precedent  to  warranty  cover¬ 
age  and  perforaaance,  but  is  not  such  a 
condition,  that  fact  shall  be  disclosed  in 
the  warranty. 


PART  702— PRE-SALE  AVAILABILITY  OF 
WRITTEN  WARRANTY  TERMS 

Sec. 

703.1  Definitions. 

702.3  Scope. 

702.3  Pre-sale  availability  of  written  war¬ 
ranty  terms. 

Authortty:  15  U.S.C.  2302  and  2309. 

§  702.1  Definitions. 

(a)  “The  Act’’  means  the  Magnuson- 
Moss  Warranty  Federal  Trade  Commis¬ 
sion  Improvement  Act,  15  U5.C.  2301, 
et seq. 

(b)  “Consumer  product’’  means  any 
tangible  personal  property  which  is  dis¬ 
tributed  in  commerce  and  which  is 
normally  used  for  personal,  family,  or 
household  purposes  (including  any  such 
property  intended  to  be  attached  to  or 
installed  in  any  real  property  without 
regard  to  whether  it  is  so  attached  or 
installed) .  Products  which  are  purchased 
solely  for  commercial  or  industrial  use 
are  excluded  solely  for  purposes  of  this 
Part. 

(c)  “Written  warranty’’  means — (1) 
any  written  affirmation  of  fact  or  writ¬ 
ten  promise  made  in  connection  with  the 
sale  of  a  consumer  product  by  a  supplier 
to  a  buyer  which  relates  to  the  nature 
of  the  material  or  workmanship  and 
affirms  or  promises  that  such  material  or 
workmanship  is  defect  free  or  will  meet 
a  si>ecified  level  of  performance  over  a 
specified  period  of  time,  or 

(2)  any  undertaking  in  writing  in  con¬ 
nection  with  the  sale  by  a  supplier  of  a 
consumer  product  to  rrfund,  repair,  re¬ 
place,  or  take  other  remedial  action  with 
respect  to  such  product  in  the  event  that 
such  product  fails  to  meet  the  specifica¬ 
tions  set  forth  in  the  imdertaking,  which 
written  affirmation,  promise  or  xmder- 
taking  becomes  part  of  the  basis  of 
the  bargain  between  a  supplier  and  a 
buyer  for  purposes  other  than  resale  of 
such  prcxiuct. 

(d)  “Warrantor”  means  any  supplier 
or  other  person  who  gives  or  offers  to  give 
a  written  warranty. 

(e)  “Seller”  means  any  person  who 
sells  or  offers  for  sale  for  purposes  other 
than  resale  or  use  in  the  ordinary  course 
of  the  buyer’s  business  any  consumer 
product. 

(f)  “Supplier”  means  any  pierson  en¬ 
gaged  in  the  business  of  making  a  con¬ 
sumer  product  directly  or  indirectly 
available  to  consumers. 

(g)  “Binder”  means  a  leaking  binder, 
notebook,  or  similar  system  which  will 
provide  the  consumer  with  convenient 
access  to  copies  of  product  warranties. 

§  702.2  Scope. 

The  regulations  in  this  part  establish 
requironents  for  sellers  and  warrantors 
for  making  the  terms  of  any  written  war¬ 
ranty  (m  a  consumer  product  available 
to  the  consumer  prior  to  sale. 

§  702.3  Pre-sale  availability  of  written 
warranty  terms. 

The  following  requirements  ai^ly  to 
consumer  products  switually  costing  the 


consumer  more  than  $15.00:  (a)  Duties 
of  the  seller.  Except  as  provided  in  para¬ 
graphs  (c)-(d)  of  this  section,  the  seller 
of  a  consumer  product  with  a  written 
warranty  shall: 

(1)  make  available  for  the  prospective 
buyer’s  review,  prior  to  sale,  the  text  of 
such  written  warranty  by  the  use  of  one 
or  more  of  the  following  means: 

(i)  clearly  and  conspicuously  display¬ 
ing  the  text  of  the  written  warranty  in 
close  conjimction  to  each  warranted 
product;  and  'or 

(ii)  maintaining  a  binder  or  series  of 
binders  which  contain(s)  copies  of  the 
warranties  for  the  products  sold  in  each 
department  in  which  any  consumer  prod¬ 
uct  with  a  written  warranty  is  offered 
for  sale.  Such  binder(s)  shall  be  main¬ 
tained  in  each  such  department,  or  in  a 
location  which  provides  the  prospective 
buyer  with  ready  access  to  such  bind- 
er(s) ,  and  shall  be  prcHninently  entitled 
“Warranties”  or  other  similar  title  which 
clearly  identifies  the  btnder(s).  Such 
binder(s)  shall  be  indexed  according  to 
product  or  warrantor  and  shall  be  main-  ' 
tained  up  to  date  when  new  warranted 
products  or  models  or  new  warranties  for 
existing  products  are  introduced  into  the 
store  or  department  by  substituting  su¬ 
perseding  warranties  and  by  adding  new 
warranties  as  appropriate.  The  seller 
shall  either: 

(A)  display  such  binder(s)  in  a  man¬ 
ner  reasonably  calculated  to  elicit  the 
prospective  buya'’s  attention;  or 

(B)  make  the  binders  available  to  pros¬ 
pective  buyers  on  request,  and  place  signs 
reasonably  calculate  to  elicit  the  pros¬ 
pective  buyer’s  attention  in  prominent 
locations  in  the  store  or  depar^ent  ad¬ 
vising  such  prospective  buyers  of  the 
availability  of  the  binders,  including  in¬ 
structions  for  obtaining  access;  and/or 

(iii)  displaying  the  package  of  any  con¬ 
sumer  product  on  which  the  text  of  the 
written  warranty  is  disclosed,  in  a  man¬ 
ner  such  that  the  warranty  is  clearly 
visible  to  prospective  buyers  at  the  point 
of  sale;  and/or 

(iv)  “placing  in  close  proximity  to  the 
warranted  consumer  product  a  notice 
which  discloses  the  text  of  the  written 
warranty,  in  a  manner  which  clearly 
identifies  to  prospective  buyers  the  prcxl- 
uct  to  which  the  notice  applies; 

(2)  Not  remove  or  obscure  any  war¬ 
ranty  disclosiure  materials  provided  by  a 
warrantor,  except: 

(i)  where  such  removal  is  necessary  for 
store  window  displa3rs,  fashion  shows,  or 
picture  taking;  or 

(ii)  where  the  seller  otherwise, 
through  means  provided  for  in  sub- 
paragraph  (1)  above,  makes  the  terms 
of  the  warranty  information  available  to 
the  consumer. 

(b)  Duties  of  the  warrantor.  (1)  A 
warrantor  who  gives  a  written  warranty 
warranting  to  a  consumer  a  consiuner 
product  actually  costb^  the  consumer 
more  than  $15.00  shall: 

(i)  Provide  sellers  with  warranty  ma¬ 
terials  necessary  for  such  sellers  to  com¬ 
ply  with  the  requirements  set  forth  in 
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paragraph  (a)  of  this  section,  by  the  use 
of  one  or  more  by  the  following  means: 

(A)  Providing  a  cc^y  of  the  written 
warranty  with  every  warranted  con¬ 
sumer  product;  and/or 

(B)  Providing  a  tag,  sign,  sticker, 
label,  decal  or  other  attachment  to  the 
product,  which  contains  the  full  text  of 
the  written  warranty;  and/or 

(C)  Printing  on  or  otherwise  attach¬ 
ing  the  text  of  the  written  warranty  to 
the  package,  carton,  or  other  container 
if  that  package,  carton  or  other  con¬ 
tainer  is  normally  used  for  display  pur¬ 
poses.  If  the  warrantor  elects  this  opticm 
a  copy  of  the  written  warranty  must  also 
accompany  the  warranted  product;  and/ 
or 

(D)  Providing  a  notice,  sign,  or  poster 
disclosing  the  text  of  a  consumer  prod¬ 
uct  warranty. 

If  the  warrantor  elects  this  option,  a 
copy  of  the  written  warranty  must  also 
accompany  each  warranted  product. 

(li)  Provide  catalog,  mail  order,  and 
door-to-door  sellers  with  copies  of  writ¬ 
ten  warranties  necessary  for  such  sellers 
to  comply  with  the  requirements  set 
forth  in  paragraphs  (c)  and  (d)  of  this 
section. 

(2)  Sub-paragraph  (1)  of  this  para¬ 
graph  (b)  shall  not  be  applicable  with 
respect  to  statements  of  general  policy 
on  emblems,  seals  or  insignias  Issued  by 
third  parties  promising  replacement  or 
refund  if  a  consumer  product  is  defective, 
which  statements  contain  no  representa¬ 
tion  or  assurance  of  the  quality  or  per¬ 
formance  characteristics  of  the  product; 
provided  that  (1)  the  disclosures  required 
by  701.3(a)  (l)-(9)  are  published  by  such 
third  parties  in  each  issue  of  a  publica¬ 
tion  with  a  general  circulation,  and  (ii) 
such  disclosures  are  provided  free  of 
charge  to  any  consumer  upon  written  re¬ 
quest. 

<c)  Catalog  and  Mail  Order  Sales.  (1) 
For  purposes  of  this  paragraph; 

(I)  “Catal<^  or  mail  order  sales”, 
means  any  offer  for  sale,  or  any  solicita¬ 
tion  for  an  order  for  a  consumer  product 
with  a  written  warranty,  which  includes 
Instructions  for  ordering  the  product 
which  do  not  require  a  personal  visit  to 
the  seller’s  establishment. 

(II)  “CHose  conjvmctlon”  means  on  the 
page  containing  the  description  of  the 
warranted  product,  or  on  the  page  facing 
that  page. 

(2)  Any  seller  who  offers  for  sale  to 
consumers  consumer  products  with  writ¬ 
ten  warranties  by  means  of  a  catalog  or 
mall  order  solicitation  shall; 

(1)  clearly  and  conspicuously  disclose 
tn  such  catalog  or  solicitation  in  close 
conjunction  to  the  description  of  war¬ 
ranted  product,  or  in  an  Information 
section  of  the  catalog  or  solicitation 
clearly  referenced.  Including  a  page 
number,  in  close  conjimctlon  to  the  de¬ 
scription  of  the  warranted  product. 
either: 

(A)  the  full  text  of  the  written  war¬ 
ranty;  or 

<B)  that  the  written  warranty  can  be 
obtained  free  upon  specific  written  re¬ 
quest,  and  the  address  where  such  war¬ 
ranty  can  be  obtained.  If  this  option  Is 


elected,  such  seller  shall  promptly  pro¬ 
vide  a  copy  of  any  written  warranty  re¬ 
quested  by  the  consxuner. 

(d)  Door-to-door  sales.  (1)  For  pur¬ 
poses  of  this  paragraph; 

(1)  “Door-to-door  sale”  a  sale 

of  ccmsumer  products  in  which  the  seUer 
or  his  representative  personally  solicits 
the  sale,  including  those  tn  response  to  or 
following  an  invitation  by  a  buyer,  and 
the  buyer's  agreement  to  offer  to  pur¬ 
chase  is  made  at  a  place  other  than  the 
place  of  business  of  the  seller. 

(ii)  “Prospective  buyer”  means  an  in¬ 
dividual  soUcited  by  a  door-to-door 
seller  to  buy  a  consumer  product  who 
indicates  sufBcient  interest  in  that  con¬ 
sumer  product  or  maintains  sufficient 
'contact  with  the  seller  for  the  seller 
reasonably  to  conclude  that  Uie  person 
solicited  is  considering  purchasing  the 
product. 

(2)  Any  seller  who  offers  for  sale  to 
consumers  consumer  products  with  writ¬ 
ten  warranties  by  means  of  door-to-door 
sales  shall,  prior  to  the  consummation 
of  the  sale,  disclose  the  fact  that  the 
sales  representative  has  copies  of  the 
warranties  for  the  warrant^  products 
being  offered  for  sale,  which  may  be  in¬ 
spected  by  the  prospective  buyer  at  any 
ttoe  dining  the  sales  presentation.  Such 
disclosure  shall  be  made  orally  and  shall 
be  included  In  any  written  materials 
shown  to  prospective  bus^rs. 

Effective:  December  31, 1976. 

Promulgated  by  the  Federal  Trade 
Commission  December  31,  1975. 

VmGiNiA  M.  Hardimg, 
Acting  Secretary. 

IFR  Doc.75-34894  Piled  12-30-75:8:45  am] 


PART  703— INFORMAL  DISPUTE 
SETTLEMENT  MECHANISMS 

Promulgation  of  Rule 

THE  PROCEEDINGS 

The  Federal  Trade  Commission,  pursu¬ 
ant  to  Title  I,  Sections  109  and  110  of 
the  Magnuson-Moss  Warranty — ^Federal 
Trade  Commission  Improvement  Act, 
Pub.  L.  93-637  (15  U.S.C.  !§  2309,  2310), 
hereafter  referred  to  as  the  “Act”,  hsis 
conducted  a  proceeding  for  the  promul¬ 
gation  of  a  Rule  setting  forth  minimum 
requirements  for  the  implementation 
and  operation  of  any  informal  dispute 
settlement  mechanism  incorporated  into 
the  terms  of  a  written  warranty  subject 
to  the  Act. 

Notice  of  this  proceeding,  including  a 
proposed  Rule,  was  published  in  the 
Federal  Register  of  July  16,  1975  (40 
FR  29895).  The  Notice  urged  all  inter¬ 
ested  persons  to  express  their  approval 
or  disapproval  of  the  proposed  Rule,  or 
to  recommend  revisions  Uiereof,  and  to 
give  a  full  statement  of  their  views,  sup¬ 
plemented  by  an  appr(g>riate  documen¬ 
tation.  In  addition,  the  Notice  high¬ 
lighted  certain  issues  or  provisions  of  the 
proposed  Rule  that  were  believed  to  be 
important  In  the  successful  establish¬ 
ment  or  operation  of  informal  dispute 


settlement  mechanisms.  The  documents 
supportii^  the  proposed  Rule,  and  a  re¬ 
port  of  the  Commission  staff  discussing 
the  png>o6ed  Rule  and  the  supporting 
documentation,  were  placed  on  the  pub- 
Uc  record  and  made  available  for  exami¬ 
nation  and  copying. 

Interested  parties  were  thereafter  af¬ 
forded  <H>lXH'tunity  to  participate  in  the 
proceeding  through  the  submission  of 
written  data,  views  and  arguments,  and 
to  appear  and  express  their  views  orally 
and  to  suggest  amendments,  revisions, 
and  additions  to  the  proposed  Rule.  A 
period  of  60  days  was  allowed  for  sub¬ 
mission  of  writtra  comments  on  the  pro¬ 
posed  Rule.  Public  hearings,  as  an- 
noimced  in  the  Notice,  were  held  in 
Washington,  D.C.,  September  15-18, 
1975,  in  Chicago.  Illinois;  Septem¬ 
ber  22-25,  1975,  in  Los  Angeles,  Cali¬ 
fornia;  Sept«nber  29  through  October  1, 
1975;  and  in  San  Francisco,  Callfomla, 
on  October  2,  1975.  Every  person  who 
had  expressed  a  desire  to  present  his  or 
her  views  orally  at  these  hearings  was 
accorded  an  OKwrtimity  to  do  so.  The 
public  record  remained  open  for  thirty 
days  following  the  hearings  for  receipt 
of  any  other  written  data,  views  or  argu¬ 
ments. 

Upcm  careful  analysis  and  review  of 
the  written  and  oral  comments,  the  Com- 
missicm  has  made  certain  modifications 
to  the  proposed  Rule  published  on 
July  16, 1975.  The  Rule,  the  rationale  for 
the  modifications,  and  the  Record  relat¬ 
ing  thereto,  are  discussed  within  the 
Statement  of  Basis  and  Purpose  appear¬ 
ing  below  as  p>art  of  this  Notice.  The 
modifications  ^  not  raise  issues  of  law 
or  fact  which  were  not  fully  addressed  in 
the  Proceeding.  Therefore  with  good 
cause  the  Ccmunisslon  is  promulgating 
this  Rule  without  further  invitation  for 
comment  on  the  modifications.  'The  full 
text  of  the  Rule  follows  the  Statement 
of  Basis  and  Purpose. 

STATEMENT  OF  BASIS  AND  PURPOSE 

I.  Overview  of  the  Act.  Section  110 
(a)  (2)  of  the  Magnuson-Moss  War¬ 
ranty — ^Federal  'Trade  Cconmission  Im- 
provonent  Act,  PJj.  93-637  (15  U.S.C. 
2310)  directs  the  Federal  'Trade  Com- 
missi(Hi  to  prescribe  rules  setting  forth 
minimum  standards  for  any  informal 
dilute  settlement  mechanism  which  is 
incorporated  into  the  terms  of  a  written 
warranty  subject  to  the  Act. 

Section  110  (a)  (1)  of  the  Act  begins 
with  a  broad  statement  of  Congressional 
policy: 

Congress  hereby  declares  It  to  be  Its  policy 
to  encourage  warrantors  to  establish  proce¬ 
dures  whereby  consumer  disputes  are  fairly 
and  expeditiously  settled  through  informal 
dispute  settlement  mechanisms. 

Section  110(a)  (2)  provides; 

The  Cmnmission  shall*  prescribe  rules  set¬ 
ting  forth  minimum  reqxiirementB  for  any 
informal  dispute  settlement  procedure 
which  16  incorporated  into  the  terms  of  a 
written  warranty  to  whl<di  any  provision  of 
this  title  applies.  Such  rules  MiaU  provide 
for  participation  in  the  procedture  by  in¬ 
dependent  or  governmental  entitles. 
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Under  Section  110(a)  (4)  the  Commis¬ 
sion  may  review  the  operation  of  any  dis¬ 
pute  settlement  procedure,  resort  to 
which  is  stated  in  a  written  warranty  to 
be  a  pre-requisite  to  the  consxuner  pur¬ 
suing  a  legal  remedy  under  Section  110 
of  the  Act.  In  addition,  any  interested 
person  may  file  a  written  complaint  with 
the  Commission  and  cause  the  Commis¬ 
sion  to  conduct  such  a  review.  If  the 
Commission  finds  that  the  procedure  or 
its  implementation,  is  not  in  compliance 
with  minimum  requirements  prescribed 
by  the  Commission,  then  imder  Section 
110(a)  (4)  the  Commission  may  take  ap¬ 
propriate  remedial  action  under  this  Act, 
or  any  other  provision  of  law.  Section 
110(b)  of  the  Act  states  that  failure  by 
any  person  to  comply  with  any  require¬ 
ment  imposed  on  such  person  by  the  Act, 
or  by  a  Rule  thereunder,  diall  be  a  vio¬ 
lation  of  Section  5(a)  (1)  of  the  Federal 
Trade  Commission  Act  (15  U.S.C.  45(a) 
(1) ) ,  thus  making  available  the  Commis¬ 
sion’s  injunctive  and  other  powers. 

Under  Section  110(a)(3),  if  a  war¬ 
rantor  incorporates  a  complying  dispute 
settlement  mechanism  into  the  terms  of 
the  written  warranty,  and  the  warrantor 
requires  that  the  consiuner  resort  to  the 
mechanism  before  pursuing  any  rights  or 
remedies  under  Section  110,  then  tiie  con¬ 
sumer  may  not  commence  a  civil  action 
under  Section  110(d)  (except  for  the 
limited  purpose  of  establishing  the  repre¬ 
sentative  capacity  of  a  class  of  plain¬ 
tiffs)  ,  without  fiifst  seeking  redress 
through  the  mechanism. 

Section  110(d)  permits  any  consumer 
damaged  by  reason  of  the  failure  of  any 
supplier,  warrantor,  or  service  contractor 
to  comply  with  any  obligation  under  tiie 
Act,  or  under  a  written  or  implied  war¬ 
ranty,  or  service  contract,  to  bring  suit  in 
either  a  State  court,  or  federal  district 
court  (specific  jurisdictional  require¬ 
ments  are  imposed  on  federal  district 
court  actions) .  This  Section  also  permits 
a  consumer  who  prevails  in  a  legal  action 
to  recover  costs  and  expenses,  including 
reasonable  attorney  fees. 

When  read  together  with  Section  110 
(d).  Section  110(a)(3)  might  be  con¬ 
strued  as  requiring  a  consumer  to  resort 
to  warrantor’s  complying  informal  dis¬ 
pute  settlement  mechanism  before  pur¬ 
suing  any  legal  rights  or  remedies.  How¬ 
ever,  Section  lll(b)^  and  the  Conference 
Report*  make  clear  that  the  consmner 
would  be  free  to  pursue  alternate  state  or 

^Nothing  in  this  titl«  shall  invalidate  or 
restrict  any  right  or  remedy  of  any  consumer 
under  State  law  or  any  other  Federal  law. 
15  U.S.C.  5  2311(b)(1). 

*  Of  course,  if  a  consumer  chooses  to  seek 
redress  without  utilizing  the  provisions  of 
Section  110,  section  111(b)  preserves  all 
alternative  avenues  or  redress,  and  utiliza¬ 
tion  of  any  informal  dispute  settlement 
mechanism  would  then  not  be  req\ilred  by 
any  provision  this  Act.  (Emphasis  added) 
Conference  Report  [to  accompany  S.  356], 
S.  Report  No.  93-1408,  93rd  Cong.  2d  Sess. 
(1974)  (Hereafter  cited  as  R  1-2-3,  1060, 
Conference  Report.)  [Note;  R  1-2-3,  1060, 
and  similar  designations  in  this  Statement, 
refer  to  volume  and  page  numbers  in  the 
Public  Record  of  this  proceeding.  The  desig¬ 
nation  TR  (page  number)  refers  to  the 
transcript  of  the  Public  Hearing  of  this 
proceeding.] 


federal  rights  or  remedies  whether  or  not 
warrantor  has  Incorporated  a  cmnplsring 
mechanism  into  the  terms  (ff  his  wrl^n 
warranty. 

Thus  the  proper  reading  of  Sections 
110(a)(3)  and  110(d)  Is  that  the  con¬ 
sumer  would  be  required  to  resort  to 
warrantor's  complying  mechanism  only 
when  pursuing  rights  or  remedies  newly 
created  by  Section  110(d),  such  as  the 
class  action  under  Section  110(d)(3), 
attorney  fees  under  Secticm  110(d)(2). 
or,  by  reference,  any  right  or  remedy 
newly  created  by  Title  I  of  the  Act  (or 
Rules  thereimder)  relating  to  written  or 
implied  warranties,  service  contracts,  or 
other  obligations. 

Section  110(e)  and  the  legislative  his¬ 
tory  of  the  Act,  indicate  that  Congress 
envisioned  mechanisms  as  a  warrantor’s 
opportimity  to  cure  a  possible  breach  of 
warranty  in  lieu  of  other  opportunities: 
Section  110(e)  states: 

No  action  (other  than  .  .  .  an  action  .  .  . 
to  which  subsection  (a)  (3)  [an  Informal  dis¬ 
pute  settlement  mechanism]  applies)  [Em¬ 
phasis  added]  may  be  brought  under  sub¬ 
section  (d)  for  faUure  to  comply  with  any 
obligation  under  any  written  or  implied  war¬ 
ranty  or  service  contract,  unless  the  person 
obligated  under  the  warranty  or  service  con¬ 
tract  Is  afforded  a  reasonable  opportunity 
to  cure  such  failure  to  comply. 

The  Conference  Report  states: 

A  consumer  might  not  bring  an  action  for 
failure  of  a  supplier  to  comply  with  his 
obligations  under  Title  I  or  under  a  warranty 
or  service  contract  on  a  consumer  product 
with  respect  to  rohich  no  informal  dispute 
settlement  mechanism  was  available  unless 
the  person  obligated  imder  the  warranty  or 
service  contract  had  been  afforded  a  reason¬ 
able  opportunity  to  cure  the  breach.  (Em¬ 
phasis  added  )> 

Thus  an  informal  dispute  settlement 
mechanism  incorporated  into  the  terms 
of  a  written  warranty,  may  operate  in 
lieu  of  a  warrantor’s  right  to  an  OK>or- 
tunity  to  cure,  and  a  consumer  may  pro¬ 
ceed  directly  to  warrantor’s  dispute  set¬ 
tlement  mechanism  without  affording 
warrantor  an  opportunity  to  cure  under 
subsection  (e) .  (For  reasons  of  fact  and 
policy,  the  Rule  makes  clear  that  war¬ 
rantors  may  encourage,  though  not  re¬ 
quire,  consumers  to  seek  redress  from  a 
warrantor  directly,*  and  it  appears  that 
most  consumers  do  contact  the  seller  or 
warrantor  directly.)' 

Section  110  does  not  require  warran¬ 
tors  to  establish  complying  informal 
mechanisms  for  resolution  of  consumer 
warranty  disputes.  Rather,  the  legisla- 
tive  pohcy,  set  out  in  Section  110(a)  (1). 
is  to  “encourage”  warrantors  toward 
that  end.  The  Section  requires  only  that 

•R  1-2-3,  1060,  Conference  Report. 

‘Section  703.2(d). 

‘  See  R  1-2-3.  2256,  Mason  and  Himes,  An 
Exploratory  Behavioural  and  Socio-Economic 
Profile  of  Consumer  ActUm  About  Dissatis¬ 
faction  with  Selected  Household  Appliances, 
7  Journal  of  Consiuner  Affairs,  (1973);  R  1- 
2-3,  2953,  Steele,  Fraud  Dispute  and  the  Con¬ 
sumer — Responding  to  Consumer  Complaints, 
123  TT.  Pa.  L.  Rev.  (1975);  Jl  1-2-3,  2186,  W- 
amond.  Ward  and  Faber,  “Consumer  Prob¬ 
lems  and  Consumerism — An  Analysis  of 
Calls  to  a  Consumer  Hot  Line.”  Marketing 
Science  Institute,  December,  1974. 


if  a  warrantor  incorporates  an  informal 
mechanism  into  the  terms  of  a  written 
warranty,  then  the  mechanism,  and  its 
implmentation,  must  comply  with  mini¬ 
mum  requiranents  to  be  prescribed  by 
Federal  Trade  Commission  Rules. 

It  should  be  noted  that  the  incorpora¬ 
tion  of  a  complying  mechanism  into  the 
terms  of  a  written  warranty  would  not 
relieve  a  warrantor  of  other  obligations 
under  this  Act,  <x  under  other  provisimis 
of  law,  to  proceed  fairly  and  expedi¬ 
tiously  in  non-mechanism  cmnidaint 
handling,  or  in  complaint  handling 
through  an  informal  dispute  settlement 
mechanism  not  Incorporated  into  the 
terms  of  a  written  warranty.  In  other 
words,  by  incoiporating  a  mechanism 
into  a  written  warranty,  the  warrantor 
undertakes  obligati<ms  in  addition  to,  not 
in  lieu  of,  obligations  under  existing  law. 

II.  General  Basis  for  the  Rule.  Section 
110  of  the  Act  requires  that  warranty 
disputes  referred  to  Informal  dispute 
settlement  mechanisms  are  to  be  re¬ 
solved  “fairly  and  expeditiously.”  Section 
110(a)(2)  requires  that  the  Commission 
rule  provide  for  participation  by  inde¬ 
pendent  or  governmental  entities.  Sec¬ 
tion  110(a)  (4)  contemplates  that  the 
rule  will  contain  requirements  to  facil¬ 
itate  monitoring  of  Meehan i.«qTm  by  the 
Commission  and  interested  persons.  The 
legislative  scheme  of  “encouraging” 
warrantors  to  voluntarily  bear  the  cost 
of  establishing  informal  mechanisms 
necessitates  a  careful  analysis  of  costs  or 
other  disincentives  that  might  result 
from  the  Commission  rule.  Beyond  these 
general  contours,  the  Act  and  the  legis¬ 
lative  history,  including  the  Conference 
Report  *  and  the  Senate  *  and  House  *  Re¬ 
ports,  are  largely  silent  as  to  the  precise 
form,  procedures  and  other  requirements 
that  the  Cranmission  must  prescribe. 

Accordingly,  the  Commission  has  re¬ 
lied  <m  a  variety  of  secondary  legislative 
and  other  sources,  including  the  follow¬ 
ing:  Studies  of  existing  intra-company 
and  third-party  complaint  handling 
mechanisms;  charters,  audits  and  re¬ 
ports  of  current  industry-sponsored  in¬ 
formal  dispute  settlement  mechanisms; 
interviews  with  consumer  affairs  profes¬ 
sionals,  including  persons  presently  en¬ 
gaged  in  resolving  cmisumer  complaints; 
analyses  of  consumer  warranty  com¬ 
plaints  received  by  the  Commission;  and 
other  sources.  The  nature  and  general 
implications  of  these  materials  for  this 
rule  are  presented  briefly  below.’ 

•  R  1-2-3.  1014  Conference  Report. 

^R  1-2-3,  116  Senate  Committee  on  Com¬ 
merce,  Report  on  S.  356,  S.  Report  No.  93-151, 
93d,  1st  Sess.  (1973).  [hereinafter  referred  to 
as  the  Senate  Report] 

•R  1-2-3,  1077,  House  Report  [to  Accom¬ 
pany  HR  7917],  H.  Report.  No.  93-1107,  93d 
Cong.,  2d  Sess.,  (1974)  [hereinafter  referred 
to  as  the  House  Report]. 

*The  specific  Rule  provisions  (Including 
modifications)  are  predicated  on  the  conclu¬ 
sions  or  Implications  drawn  from  the  statu¬ 
tory  language  and  history,  from  the  extensive 
Record  compiled  following  publication  of  the 
proposed  Rule,  and  from  the  array  of  source 
material  cited.  The  rationale  for  specific  Rule 
provisions  and  modifications  Is  discussed  in 
the  section  by  section  analysis  In  part  IV.  be¬ 
low. 
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Extensive  discussions  of  current  war¬ 
rantor  mechanisms  employed  to  handle 
consumer  complaints  can  be  found  In  a 
1973  Conference  Board  Report*  and  a 
1972  report  entitled  “Initiatives  in  Cor¬ 
porate  Responsibility”  prepared  for  the 
Senate  CMnmittee  on  Commerce.^  Both 
reports  illustrate  the  wide  variety  of 
forms  and  procedures  of  in-house  con- 
siimer  affairs  programs  currently  spon¬ 
sored  by  warrantors.  Ihese  generally  re¬ 
flect  inherent  differences  in  producte,  in 
distributlcKi  and  in  warranty  service  pat¬ 
terns.  For  example,  while  large  appli¬ 
ances  are  traditionally  serviced  at  the 
consumer’s  residence,  automobiles  are 
customarily  serviced  at  dealerships. 
Small  appliances  are  often  taken  to  a 
service  center  or  returned  to  the  factory 
for  repair  or  servicing.  Among  these, 
and  even  within  product  classes,  war¬ 
ranty  performance  modes  may  vary  con¬ 
siderably,*  While  warrantors  may  in 
s(Hne  instances  authorize  local  dealers 
to  make  repair  or  replacement  decisions, 
in  other  instances  warrantors  will  rely 
only  on  zone  or  factory  personnel  to  au¬ 
thorize  service  or  replacement.  Occasion¬ 
ally  authority  may  be  divided.  Under  any 
of  these  systems  there  may  be  consider¬ 
able  ccmfusicHi  among  consumers  as  to 
where  to  turn  for  warranty  performance 
authorization.  Instances  have  been  re¬ 
ported  in  which  the  confusion  has  ap¬ 
parently  been  exploited  by  warrantors  to 
avoid  warranty  performance  altogether.* 
The  Conference  Board  Report  cited  a 
number  of  Illustrations  in  which  im¬ 
proved  company  complaint  handling  ac¬ 
tually  brought  a  reduction  in  the  inci¬ 
dence  of  consumer  complaints.  For  ex¬ 
ample.  within  five  years  after  Whirlpool 
substantially  revamped  its  complaint 
handling  practices,  complaints  dropped 
from  nine  per  thousand  products  sold,  to 
only  two  per  thousand — ^in  spite  of  the 
fact  that  complaint  ratios  for  other  ap¬ 
pliance  companies  were  rising  during  this 
period.* 

Nonetheless,  the  Conference  Board  Re¬ 
port  indicated  that  consumer  complaints, 
involving  both  warranted  and  unwar¬ 
ranted  products,  are  not  always  handled 
fairly  and  expeditiously  by  warrantors  or 
retailers.  Delays  or  failure  to  handle 
complaints  may  be  due  to  two  factors : 

“R  1-2-3,  2066,  The  Conference  Board. 
“The  Consumer  Affairs  Department;  Organi¬ 
sation  and  Functions,”  ITie  Conference 
Board,  Inc.  (1973)  (hereinafter  referred  to  as 
the  “Conference  Board  Report”) . . 

u  R  1-2-3,  2294,  Frank  E.  Moss,  Chairman, 
Consumer  Subcommittee.  “Initiatives  In  Cor¬ 
poration  Responsibility."  Committee  Print, 
Prepared  for  the  use  of  the  Senate  Commit¬ 
tee  on  Commerce,  92d  Cong.,  3d  Sees.  (1972) 
[hereinafter  referred  to  as  “Initiatives”]. 

»  R  1-3-3. 2064-63.  For  an  example  of  wide 
variation  warranty  performance  patterns 
with  a  single  product,  see  Brin  and  Kestel, 
“Suppliers  Aim  to  Curb  Returns  Abuse," 
Home  FvmUhings  DoUf.  Monday.  March  17. 
1976. 

^  See,  discussion  In  Part  IV.  infra.  Sec. 
703.2(d) .  Redress  directly  from  the  warrantor 
at  66. 


(1)  Some  companies  evidently  place  little 
or  no  Importance  In  hamlllng  such  com¬ 
plaints. 

A  recent  report  prepared  for  the  Sen¬ 
ate  Committee  cm  Commerce  describing 
consumer  affairs  programs  offered  by 
major  n.S.  corporations  found  that  re¬ 
plies  to  the  Committee's  questionnaire 
indicated  that  some  corporations  were 
unfavorable  to  the  idea  of  initiating  such 
programs.* 

The  Conference  Board  foimd  some 
companies  openly  hostile  to  the  idea  of 
instituting  consumer  affairs  programs 
and  cited  a  number  of  companies’  atti¬ 
tudes  toward  such  programs  as  “public 
relations  facelifting”  activities  rather 
than  hon^t  attempts  to  remedy  con¬ 
sumer  problems." 

(2)  The  mere  existence  of  manufacturer 
complaint-handling  mechanisms  does  not  In 
Itself  guarantee  fair  and  expeditious  settle¬ 
ment  of  warranty  disputes. 

The  Report  noted : 

.  .  .  (l)t  would  be  an  overstatement  to  assert 
that  simply  because  a  firm  has  a  consumer 
affairs  unit  it  has  necessarily  launched  an 
effective  customer  relations  effort — the  facts 
are  not  always  coincident.^ 

The  consumer  affairs  professionals 
surveyed  by  the  Conference  Board  agreed 
that  consumer  problems  would  result 
from  the  following  complaint  handling 
practices:  delay  in  reapcmding  to  com¬ 
plaints,  attempts  to  shift  the  responsi¬ 
bility  elsewhere,  using  form  letter  re¬ 
sponses,  failure  to  take  corrective  action 
to  forestall  additional  complaints,  alien¬ 
ating  company  personnel  or  dealers  by 
promising  action  to  consumers  that  could 
not  be  performed,  and  failure  to  explain 
why  a  complaint  was  unjustified.* 

Studies  examined  by  Staff,  interviews 
with  third-party  complaint  handling  of¬ 
ficials,  and  analysis  of  consumer  com¬ 
plaints  addressed  to  the  Commission 
during  the  course  of  drafting  the  pro¬ 
posed  Rule  indicated  that  ciurent  cor¬ 
porate  complaint  handling  mechanisms 
can  and  have  o[>erated  to  ddiay  C(m- 
sfuners  from  fair  and  expeditious  set¬ 
tlement  of  warranty  disputes." 

For  example,  a  study  published  in  the 
Winter,  1973  issue  of  the  Journal  of  Con¬ 
sumer  Affairs  (which  attonpted  to  draw 
socio-economic  profiles  of  consiuners  dis- 

>*R  1-2-3,  2076,  Conference  Board  Report. 
"  R  1-3-3, 2295,  “Initiatives”. 

”  Id.  at  2076. 

“Id. 

» R  1-2-3,  2953,  Steele.  Fraud  Dispute  and 
the  Consumer — Responding  to  Consumer 
Complaints,  123  U.  Fa.  Ii.  Rev.  (1975);  R 
1-3-3,  2186,  Diamond.  Ward  and  Farber, 
“Consumer  Problems  and  Consumerism, 
Analysis  of  Calls  to  a  Consumer  Hot  Line", 
Marketing  Science  Institute.  December.  1974; 
R  1-2-3,  2239.  KendaU  and  Russ,  Warranty 
and  Complaint  Policies:  An  Opportunity  for 
Marketing  Management,  39  Journal  of  tto- 
ketlng,  36-43,  (1975);  R  1-3-3.  2247.  C.  K. 
Kendall  and  Frederick  A.  Russ.  University  of 
North  Carolina.  “Warranty  Policies  and  Prac¬ 
tices  of  Consumer  Packaged  Goods  Manufac¬ 
turers,"  (\mdated  paper) . 


satisfied  with  household  i^liances) 
found  respondents  registering  a  large 
number  of  complaints  b^ore  receiving 
satisfactory  resolution: 

Approximately  48  percent  complained  only 
once,  23  complained  twice,  and  almost  29 
percent  made  three  or  more  expressions  of 
dissatisfaction  before  the  matter  was  resolved 
to  their  satisfaction.  Reasons  for  the  mtUti- 
ple  effort  Included  a  faUtire  to  take  the  ap¬ 
pliance  to  the  correct  outlet  in  the  channel 
for  repair,  shoddy  workmanship  in  the  ini¬ 
tial  repair  process,  disagreement  over  whether 
a  given  problem  was  covered  by  warranty, 
end  disagreement  as  to  which  person  in  the 
distribution  channel  was  responsible  for  the 
repairs.** 

Hie  Federal  Trade  Commission  regu¬ 
larly  receives  correspondence  from  con¬ 
sumers  complaining  of  unreasonable  de¬ 
lays  in  remedidng  defects  of  warrantied 
products."  A  number  of  these  letters  have 
been  iflaced  on  the  public  record.*  While 
the  validity  and  prevalence  of  such  com¬ 
plaints  cannot  be  judged  solely  on  the 
basis  of  Commission  correspondence,  two 
examples  illustrate  the  potential  for 
delay  and  frustration  under  current  com¬ 
plaint  handling  practices  in  some  com¬ 
panies. 

A  CTalifomia  consumer  described  thirty 
separate  contacts  with  a  dealer,  factory 
repres^tative  and  warrantor.  Although 
promises  to  renedy  the  defect  were  made 
at  a  number  of  distributional  levels,  the 
consumer  alleges  that  an  apparent  auto 
transmission  defect  has  never  been  cor¬ 
rected.  Tlie  consumef's  log  of  repair  at¬ 
tempts  ends  on  this  note: 

In  conclusion  _  (auto  com¬ 

pany)  has  sold  me  a  new  car  with  a  warranty 
that  they  will  not  back  up  or  honor.  I  don’t 
fee*  I  am  asking  much.  Juat  a  new  car  that 
runs  like  a  new  one  .  .  .*■ 

Even  a  favorable  small  claims  court 
judgment  was  imable  to  help  one  frus¬ 
trated  consumer  with  a  defective  bicycle 
purchased  for  nearly  $150.  Although  the 
warrantor  offered  a  lifetime  written 
guarantee,  ten  days  after  purchase  the 
bike  devdoped  hairline  cracks  in  the 
frame.  The  dealer  attributed  the  cracks 
to  poor  packaging  and-  rou^  shiiiping 
practices  by  the  warrantor.  A  month 
later,  hairline  cracks  split  the  frame 
rendering  the  bike  unsafe  to  ride.  The 
dealer  returned  the  bike  to  the  supplier 
for  inspection.  Neither  the  dealer,  the 
supplier  nor  the  warrantor  would  refimd 
the  consTuner’s  pmrhase  price.  A  month 
later  the  consumer  received  a  favorable 
judgment  in  small  claims  court  ordering 
that  the  guarantee  be  honored.  Due  to 


“R  1-2-3,  2266,  Mason  and  Hines,  Jr.  An 
Exploratory  Behavioral  and  Socio-Economic 
Profile  of  Consumer  Action  About  Dissatis¬ 
faction  with  Selected  Household  Appliances, 
7  Journal  of  Consumer  Affairs  124  (1973) . 

**  R  1-2-3, 1195,  According  to  Catherine  Ab¬ 
bott,  FTC  Correspondence  Section,  the  FTC 
received  approximately  2,173  warranty  e(»n- 
plalnta  from  the  period  6/7/74-5A/75  (See 
FTC  Warranty  Complaints  Tabulation,  5/7/ 
74r-6/6/75). 

**R  1-6. 

■R  1-2-3,  1215,  Letter  from  [a  consumer], 
Lancaster,  Calif,  to  the  FTC  dated  11/38/74. 
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lack  of  Jurisdiction  the  court  could  not 
levy  execution  .xm  the  Judgm^t^** 

III.  General  Conclusions  and  Implica~ 
turns  lor  the  Rule.  The  concerns  ex¬ 
pressed  in  the  legislative  history  of  the 
Act,  in  studies,  interviews  with  consumer 
affairs  professionals,  and  other  sources 
referred  to  in  the  sections  above,  and  in 
the  Record  compiled  since  publication 
of  this  proceeding,  have  included  the 
following:  frequent  lack  of  clear  avenues 
of  redress;  delays;  absence  of  man¬ 
agerial  commitment  to  complaint  resolu¬ 
tion;  undue  burdens  placed  on  consu¬ 
mers,  such  as  use  of  complicated  forms 
and  procedures;  and  unfuLBlled  promises 
to  resolve  complaints.  The  Commission 
has  also  recognized  that  despite  these 
shortcomings,  certain  existing  complaint 
handling  mechanisms — third  party  and 
Intracompany — have  operated  to  resolve 
consumer  complaints  in  a  fair  and  ex¬ 
peditious  manner. 

The  intent  of  the  Act  is  to  provide  for 
fair  and  expeditious  settlement  of  con¬ 
sumer  warranty  disputes,  through  in¬ 
formal  mechanisms  established  volun¬ 
tarily  by  warrantors.  The  Commission 
has  determined  that  this  legislative 
scheme  is  best  implemented  by  a  care¬ 
ful  balancing  of  consumer  and  war¬ 
rantor  interests.  The  Rule  is  intended  to 
establish  a  framework  for  fair  and  ex¬ 
peditions  settlement  of  warranty  dis¬ 
putes  at  cost  levels  acceptable  to  war¬ 
rantors.  The  Commission’s  determina¬ 
tion  to  minimize  Mechanism  costs  stems 
from  two  major  concerns:  If  costs  are 
too  high,  warrantors  may  decline  to  in¬ 
corporate  Mechanisms;  in  any  event 
costs  will  be  passed  through  to  con¬ 
sumers  in  the  form  of  higher  product 
prices.  Moreover,  the  Rule  is  intended 
to  avoid  disruption  of  current  complaint 
handling  mechanisms  wherever  possible. 
Emphasis  is  on  mechanism  self -regula¬ 
tion  bolstered  by  public  review  of  mecha¬ 
nism  self -regulation  bolstered  by  public 
review  of  mechanism  operations,  with 
minimal  direct  Federal  Trade  Commis- 
skm  Involvement. 

The  Rule  will  permit  a  wide  variation 
tn  form  and  procedures  among  comply¬ 
ing  mechanisms,  in  recognition  of  the 
variety  among  effective  complaint  han¬ 
dling  mechanisms  currently  in  existence. 
The  intent  is  to  avoid  creating  artificial 
or  unnecessary  procedural  burdens  so 
long  as  the  basic  goals  of  speed,  fairness 
and  independent  participation  are  met. 
Specific  requirements  of  the  Rule  are  in¬ 
tended  to  ensure  the  integrity  of  Mecha¬ 
nisms,  facilitate  the  monitoring  and 
enforcement  obligations  of  the  Commis¬ 
sion,  and  encourage  consumer  review 
and  participation. 

The  Rule  contains  provisions  relating 
to  duties  of  warrantors,  organization  of 
dispute  settlement  mechanisms,  qualifi¬ 
cations  of  members,  procedures,  record¬ 
keeping.  audits,  and  openness  of  records 
and  proceedings  to  the  public.  A  section 
by  section  analysis  of  the  Rule,  including 


**R  1-2-3.  1223,  Letter  from  [s  consumer] 
to  the  Honorable  Warren  Magnuson,  Chair¬ 
man,  Senate  Commerce  Committee  dated 
11/18/74. 
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modifications  based  on  the  Record  com¬ 
piled  following  publication  of  the  pro¬ 
posed  Rule,  is  presented  as  part  IV  of 
this  Statement  of  Basis  and  Purpose. 

IV.  Section  by  Section  Analysis.  SEC¬ 
TION  703.2— DUTIES  OF  WARRANT¬ 
ORS. 

HrXSODTTCTION 

In  accordance  with  Section  110  of  the 
Act,*  the  Commission  hereby  sets  forth 
minimum  rules  to  be  adhered  to  by  war¬ 
rantors  incorporating  an  informal  dis¬ 
pute  settlement  mechanism  into  the 
terms  of  a  writtoi  warranty. 

A  detailed  discussion  of  these  duties 
can  be  found  below.  Within  the  frame¬ 
work  of  Congressional  intent  as  ex¬ 
pressed  in  Title  I,  Section  110  and  legis¬ 
lative  history  preceding  adoptkm  of  the 
Act  as  discussed,  the  Rule  prescribes  du¬ 
ties  of  the  warrantor  to  ensure  that,  if  a 
warranty  complaint  arises : 

(1)  consumers  bsve  access  to  the  Mech¬ 
anism; 

(2)  consumers  realize  the  legal  conse¬ 
quences  flowing  from  the  decision  to  utilize 
or  not  utilize  the  Mechanism;  and 

(3)  the  Mechanism  is  able  to  settle  war¬ 
ranty  disputes  fairly  and  expeditiously. 

The  rule  proscribes  warrantors  from 
incorporating  an  informal  dispute  set¬ 
tlement  mechanism  (“Mechanism”) 
that  fails  to  cxxnply  with  the  provisions 
of  Sections  703.3-703.8  of  this  Rule.  Ad¬ 
ditionally,  those  warrantors  incorporat¬ 
ing  a  complying  Mechanism  into  a  writ¬ 
ten  warranty  are  required  to  include 
minimal  informatkm  disclosing  the 
availability  of  an  informal  dispute  set¬ 
tlement  mechanism  to  be  placed  at 
points  likely  to  attract  the  attention  of 
consumers  experiencing  problems  with  a 
warranted  product.  Und^  the  proposed 
Rule,  this  information  would  appear:  (1) 
on  the  face  of  the  written  warranty;  and 
(2)  in  a  separate  section  ot  materials 
accompcmying  the  product,  if  applicable. 
Also,  a  provision  in  the  propos^  Rule 
requiring  warrantors  to  provide  infor¬ 
mation  regarding  the  Mechanism  to  re¬ 
tailers  for  distribution  to  consiimers  has 
been  revised  to  sdlow  warrantors  greater 
flexibility  in  publicizing  the  existence  of 
the  Mechanism.  Comments  which  re¬ 
sulted  in  this  change  are  discussed  infra 
in  this  Statement  within  the  Section  en¬ 
titled  '‘Consumer  Awareness.” 

In  addition  to  disclosure  requirements 
fashioned  to  ensure  accessibility  for  con¬ 
sumers  and  consumer  awareness  of  legal 
consequences  flowing  fit»n  a  choice  to 
use  or  not  to  use  the  Mechanism  at  the 
time  warranty  complaints  occur,  the 
Rule  contains  ad^tional  warrantor  du¬ 
ties  to  ensure  the  Mechanism's  ability  to 
handle  warranty  disputes  fairly  and  ex¬ 
peditiously. 

Dunxs  or  the  waerantor 

(a)  The  warrantor  shall  not  Incorporate 
into  the  terms  of  a  written  warranty  a  Mech¬ 
anism  that  falls  to  comply  with  the  require¬ 
ments  contained  In  It  703A-70S.8.  This  para¬ 
graph  itkMll  not  prohibit  a  warrantor  from 
tocorporatlng  Into  the  terms  of  a  written 
warranty  the  step-by-step  procedure  which 


*  15  UJS.C.  I  2310. 
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the  consumer  should  take  In  order  to  obtain 
perfmmance  of  any  obligation  under  the  war¬ 
ranty  as  described  In  section  103(a)(7)  of 
the  Act  and  required  by  Part  701  of  this 
subchapter. 

The  Staff  Report  accompanying  Part 
703  discussed  provision  703.2(a)  in  terms 
of  language  contained  in  the  Act: 

Section  110(a)(1)  of  the  Act  states 
that: 

The  Commission  shall  prescribe  rules  set¬ 
ting  forth  minimum  requirements  for  any 
informal  dispute  settlement  procedure  vhieh 
is  incorporated  into  the  terms  of  a  mritten 
vsarranty  to  which  any  provision  of  this  title 
appUes.  (Emphasis  added.) 

Thus  any  informal  dispute  settlement 
procedure  incorporated  by  a  warrantor 
into  the  t«mis  of  a  written  warranty  is 
required  by  the  Act  to  comply  with  mini¬ 
mum  requirements  prescribed  by  the 
Commtesion.* 

The  Staff  Report  indicated  the  inter¬ 
play  between  Parts  701  and  703  : 

The  last  sentence  of  Section  703.2(a) 
makes  It  clear,  however,  that  the  warrantor 
may  use  the  warranty  as  a  place  to  provide 
information  to  consiuners  as  to  what  steps 
they  mxist  take  to  obtain  warranty  reUef  from 
the  warrantor.  This  would  include  Informa¬ 
tion  as  to  the  steps  consumers  must  take 
and  the  person  or  department  coq^mers 
must  contact  to  obtain  performance  of  war¬ 
ranty  obligations.  Such  a  step-by-step  pro¬ 
cedure  Is  not  considered  to  be  an  informal 
dispute  settlement  procediure,  since  a  dispute 
does  not  arise  until  the  consumer  has  at¬ 
tempted,  and  failed,  to  get  wuranty  per¬ 
formance.  Additionally,  Section  103(8)  (7)  of 
the  Act  authcnrlzes  the  Commlselon  to  re¬ 
quire  warrantors  to  Include  In  written  war¬ 
ranties  this  step-by-step  procedure,  and  the 
Commission  has  proposed  to  require  it  under 
proposed  Part  701." 

The  Record  does  not  reflect  opposition 
to  Section  703.2(a).  The  Association  of 
Home  Appliance  Manufacturers  (AHAM) 
commended  the  provision: 

We  beMeva  StOs  section  which  prohibits 
reference  to  non-qusOifylng  dispute  mech- 
antsPiB  is  aouBd.  We  commend  especiaUy  the 
clarifying  sentence  which  protects  the  war- 
rantorh  i»lvllegc  to  state  the  procedure  a 
consumer  akoiUd  take  to  secure  perfcumance 
under  warranty.  However,  to  be  conatstent 
with  our  testimony  under  I  701A(h)  we  urge 
the  words  “step-by-step”  be  eliminated,  be¬ 
cause  they  Imply  more  tucn  neoaasairy  detail." 

Ford  Motor  Company  asked  the  sec¬ 
tion  be  amended  to  clarify  that  the  sec¬ 
tion  api^ies  only  to  warrantors  offering 
complying  informal  dispute  settlement 
mechanisms.* 

Comments  were  received  asking  for 
clarification  on  inclusion  of  information 
regarding  the  existence  of  the  Mech¬ 
anism  under  Part  701  of  the  Rules.*  It 
should  be  noted  that  under  Section  701.2 
(a)  warrantors  may  include  informa¬ 
tion  regarding  their  own  internal  pro¬ 
cedures  for  handling  warranty  disputes. 


"  R  1-2-3,  930.  stuff  Report. 

”  Id. 

*R  1-4-1,  508,  Aseocletlan  of  Home  Ap- 
pUsace  Msnufecturers  (AHAM). 

»B  1-8-1,  130,  Ford. 

•  See,  e.g.,  R  1-8-1.  68.  Mcdmeco;  B  1-4-1, 
48,  Nuttonal  Association  of  ffurulture  Manu¬ 
facturers  (HAffM). 
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To  prevent  consumers  from  being  misled 
into  believing  a  Mechanism  included  un¬ 
der  this  provision  complies  with  the  Rule 
in  Part  703  and  must  be  used  by  the  con¬ 
sumer.  in  certain  instances,  only  com¬ 
plying  Mechanisms  can  be  included  in 
the  wTitten  warranty. 

Warranty  Disclosure 
(b)  The  warrantor  shall  disclose  clearly 
and  conspicuously  at  least  the  following  In¬ 
formation  on  the  face  of  the  written 
warranty : 

Section  703.2(b)  requires  warrantors 
to  disclose  brief  information  on  the  face 
of  the  written  warranty  regarding  the 
existence  of  a  Mechanism,  the  name  and 
address  or  nsune  and  telephone  number 
of  the  Mechanism  whereby  consumers 
may  register  warranty  complaints,  a 
brief  statement  regarding  the  legal  con¬ 
sequence  flowing  from  a  consiuner’s 
utilization  or  non-utilization  of  the 
Mechanism,  as  well  as  a  reference  to 
where  more  detailed  information  on  the 
Mechanism  could  be  found. 

The  Commission’s  authority  to  require 
warrantors  to  fully  and  conspicuously 
disclose  information  regarding  the  avail¬ 
ability  of  a  Mechanism  and  legal  conse¬ 
quences  stemming  frcmi  a  consumer’s’ 
utilizStion  or  non-utilization  of  a  Mecha¬ 
nism  is  found  in  Titie  I.  Section  102  of 
the  Act. 

The  Senate  Report  on  the  Act  stressed 
the  Committee’s  belief  that  Mechanisms 
will  only  be  useful  if  consumers  realize 
they  exist."  The  Report  suggested  that 
items  specified  for  disclosure  by  the  Act 
were  not  intended  to  be  mandatory  or 
exclusive." 

The  Staff  Report  indicated  that : 

other  proposed  Rules  stemming  from  the 
Act  will  require  other  kinds  of  disclosure 
on  the  face  of  the  written  warranty.  There¬ 
fore.  extensive  disclosures  within  the  war¬ 
ranty  regarding  the  mechanisms  are  neither 
necessary  nor  appropriate.  Instead,  the  pro¬ 
posed  Rule  requires  warrant(»rs  to  clearly  and 
conspicuously  disclose  on  the  face  of  the 
written  warranty  brief  items  of  Informa¬ 
tion  concerning  the  avaUability  of  the  Mech¬ 
anism  and  the  legal  Implications  stem¬ 
ming  from  a  consumer’s  decision  to  utilize 
or  fall  to  utilize  the  Mechanism.  .  .  .  Since 
the  Mechanism,  while  offering  warrantors 
an  opportunity  to  cure,  delays  consumers 
from  pursuing  legal  remedies  under  Title  I 
of  the  Act,  the  Mechanism  necessarily  be¬ 
comes  an  Important  basis  tor  Ihe  consumer's 
decision  to  purchase  a  particular  product. 
Thus  brief  Information  concerning  the 
Mechanism  should  be  located  within  the 
written  warranty.** 

General  comments  on  Section  703.2 
(b)  varied  widely  with  consumer  repre- 
s«itatives  generally  favoring  even  more 
extensive  warranty  disclosures"  and  a 


R  1-2-3,  1183,  Senate  Committee  on 
Commerce,  Report  on  S.  366,  S.  Report  No. 
93-151.  93  Cong.,  1st  Sess.  (1973)  (Herein¬ 
after  the  Senate  Report). 

a/d. 

“  R  1-2-3, 934,  Staff  Report. 

“See,  e4f.,  R  1-8,  143,  New  York  Office  of 
Consumw  Affairs  (should  be  disclosed  that 
use  of  Mechanism  is  free);  TR  1443,  Legal 
Aid  Bureau,  Chicago,  Illinois;  R  1-8,  94,  Cook 
County  State’s  Attorney  Office,  Chicago,  1111- 


few  industi'y  representatives  favoring 
modification  ^  or  exclusion  of  disclosures 
to  avoid  lengthening  the  warranty  docu¬ 
ment.”  However,  most  comments  im- 
favorable  to  the  provision  simply  sug¬ 
gested  that  the  information  could  just 
as  effectively  be  placed  on  the  reverse 
side  of  the  warranty." 

Comments  from  consumers  cited  the 
need  for  inform.ition  regarding  the 
Mechanism  on  the  face  of  the  warranty 
to  ensure  consumer  access  at  the  time 
of  experiencing  warranty  disputes.  The 
few  industry  comments  on  this  provision 
failed  to  persuade  the  Commission  that 
other  disclosure  modes,  as  provided  in 
the  Rule,  were  sufficient  in  themselves  to 
fulfill  one  of  the  Rule’s  main  purposes, 
that  of  ensuring  access  to  the  Mechanism 
at  the  time  consumers  experience  war¬ 
ranty  disputes.  Comments  on  the  public 
record  indicate  that  Section  703.2(b) 
strikes  a  reasonable  balance  between 
consumer  and  warrantor  interests. 

(b)(1)  a  statement  of  the  availability  of 
the  informal  dispute  settlement  mechanism; 

(2)  the  name  and  address  of  the  Mecha¬ 
nism,  or  the  name  and  telephone  number  of 
the  Mechanism  which  consumers  may  use 
without  charge; 

The  Staff  Report  accompanying  pro¬ 
posed  Part  703  indicated  that  Sections 
703.2(b)  (1)  and  (2)  were  included  to 
ensure  that  information  as  to  the  avail¬ 
ability  of  the  Mechanism,  its  location 
and  telephone  number  is  available  to 
consumers  upon  consulting  a  written 
warranty  at  the  time  of  experiencing  a 
warranty  dispute.  'The  Staff  Report  indi¬ 
cated  that; 

One  of  the  concerns  which  led  to  the  adop¬ 
tion  of  the  Act  was  that  consiuners  were  not 
being  given  the  information  necessary  for 
them  to  enforce  their  warranty  rights.  ’This 
is  reflected  in  Senator  Magnuson’s  remarks 
in  introducing  S.  356,  the  Senate  version  of 
the  warranty  legislation,  to  the  Senate.* 

The  Staff  Report  noted  that  concern 
about  consumers  having  sufficient  infor¬ 
mation  regarding  dispute  settlement 
Mechanisms  is  reflected  in  Section  102 
(a)(8)  of  the  Act,  which  states  that  the 
rules  of  the  Commission  may  require 


nois  (bold-face  should  be  used  In  disclo¬ 
sure);  R-1-4-1,  382,  Major  AppUcance 

Consumer  Action  Panel -(MACAP)  (Informa¬ 
tion  could  he  better  disclosed  in  warranty 
procedural  guide) . 

“  See,  e.g.,  R  1-4-1,  46,  NAFM  (clearly  and 
conspicuously  not  necessary);  R  1-3-1,  195, 
Stophel,  Caldwell  and  Heggle  (type  face 
would  be  too  smaU  for  readability) ;  R  1-3-2, 
577,  Quarles  and  Brady  (danger  of  micro¬ 
scopic  type  faces);  R  1-3-3,  927,  Webster, 
KUcullen  and  Chamberlain,  for  Amana  Re¬ 
frigeration,  Inc.  (danger  of  unduly  compli¬ 
cating  warranty) . 

“  See,  e.g.,  R  1-4-1,  209,  National  Associa¬ 
tion  of  Photographic  Manufacturers,  Inc. 
(warrantors  should  Instead  provide  Informa¬ 
tion  to  requesting  consumers) ;  R  1-3-2,  394, 
Shell  Oil;  R  1-3-2,  567,  Eastman  Kodak 
Company. 

^  See,  e.g.,  R  1-4-1,  81,  NRMA  (disclosure; 
“See  Reverse  Side  for  Warranty  Informa¬ 
tion’’  desirable);  R  1-3-2,  423,  Armstrong 
COTk;  TR  344,  Warranty  Review  Corporation. 

»  R  1-2-3,  934. 


inclusion  in  the  written  warranty  of  In¬ 
formation  regarding  the  Mechanism  and 
a  recital,  if  appropriate,  that  use  was 
mandatory  in  some  instances." 

The  first  two  disclosures  required  by 
paragraph  (b)  are  intended  to  meet  this 
concern  by  providing  consumers  with  in¬ 
formation  needed  for  redress  of  warranty 
rights. 

General  comments,  both  favorable  and 
unfavorable,  regarding  Section  703.2(b) 
have  been  discussed  supra  in  the  intro¬ 
duction  to  this  Section.  However,  only 
one  comment  dealt  specifically  with  Sec¬ 
tion  703.2(b)  (1)  and  (2).  Victoria  Spe¬ 
cial,  Cook  County  State’s  Attorneys  Of¬ 
fice,  Consumer  Fraud  Division,  Chicago, 
noted  that  consumers  would  realize  the 
existence  of  the  Mechanism  if  they  were 
given  the  name,  address  and  possibly  a 
toll-free  telephone  number  disclosed  in 
bold  letters  within  the  warranty  docu¬ 
ment."  Thus  Section  703.2(b)  (1)  and 
(2)  appears  to  be  a  reasonable  provision 
to  ensure  access  to  the  Mechanism  at  the 
time  a  consumer  consults  his  or  her  writ¬ 
ten  warranty  upon  experiencing  a  war¬ 
ranty  dispute. 

LEGAL  CONSEQUENCES 

(b)(3)  a  statement  of  any  requirement 
that  the  consumer  resort  to  the  Mechanism 
before  exercising  rights  or  seeking  remedies 
created  by  Title  I  of  the  Act;  together  with 
the  disclosvu'e  that  If  a  consiuner  chooses  to 
seek  redress  by  pursuing  rights  and  remedies 
not  created  by  Title  I  of  the  Act,  resort  to  the 
Mechanism  would  not  be  required  by  any 
provision  of  the  Act; 

As  discussed  in  the  Introduction  to 
this  Statement,  supra,  at  Part  I,  Section 
110(a)(3)  of  the  Act  provides  that  the 
consumer  must  resort  to  the  Mechanism 
before  commencing  a  civil  action  (other 
than  a  class  action)  under  Section  110 
(d)  of  the  Act  if; 

(A)  a  warrantor  establishes  such  a  proce¬ 
dure, 

(B)  such  procedure,  and  Its  implementa¬ 
tion,  meets  the  requirements  of  [PTC]  rules, 
and 

(C)  he  [the  warrantor]  incorporated  in  a 
written  warranty  a  requirement  that  the 
consumer  resort  to  such  procedure  before 
pursuing  any  legal  remedy  under  this  section 
respecting  such  warranty  .  .  . 

The  third  disclosure  required  by  Para¬ 
graph  (b)  (3)  merely  incorporates  the 
third  requirement  under  Section  110(a) 
(3)  of  the  Act  into  the  Rule,  as  is  con¬ 
templated  by  Section  102(a)  (8)  of  the 
Act,  quoted  above.  It  states  that  Com¬ 
mission  rules  may  require  disclosure  in 
the  warranty  of  any  requirement  of  the 
warrantor  that  the  consumer  must  re¬ 
sort  to  the  Mechanism. 

The  second  clause  of  Section  703.2(b> 
(3)  is  designed  to  ensure  that  the  con¬ 
sumer  is  not  deceived  into  believing  that 
prior  resort  to  the  Mechanism  is  required 
in  all  instances.  As  discussed  in  Part  I 
of  the  Introduction  to  this  Statement, 
the  Act  only  allows  the  Mechanism  to 
delay  consumers  seeking  rights  or  reme¬ 
dies  newly  created  by  Title  I  of  the  Act. 


"Id. 

**R  1-8,  94,  Cook  County  States  Attorneys 
Office,  Chicago,  Illinois. 
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This  Riile  provision  requires  that  this  be 
made  clear  to  consumers. 

Many  comments  addressed  to  703.2(b) 
(3)  treated  possible  Interpretations  of 
Section  110  (a)  and  (d)  of  the  Act.  Since 
703.2(b)(3)  deals  merely  with  the  dis¬ 
closure  that  consumers  may  be  obligated 
to  use  the  Mechanism  if  they  are  seek¬ 
ing  rights  and  remedies  created  by  the 
Act,  a  discvission  of  these  comments  Is 
not  appropriate  In  the  sectitm.  However, 
the  Commission’s  interpretation  of  Sec¬ 
tions  110  (a)  and  (d)  of  the  Act  can  be 
fo\md  at  Part  I  of  the  Introduction  to 
this  statement.  Few  comments  were  re¬ 
ceived  on  the  Record  regarding  the  war¬ 
ranty  disclosures  reqiiired  by  Section 
703.2(b)  (3)  of  the  proposed  Rule. 

Industry  comments  were  divided  as  to 
the  value  of  the  disclosure.  Schwinn 
Bicycle  Corporation  supported  the  use¬ 
fulness  of  the  provision  to  warrantors 
in  disclosing  that  in  certain  instances 
use  of  the  Mechanism  by  consiuners 
would  be  mandatory."  However,  Whirl¬ 
pool  urged  that  disclosure  of  such  infor¬ 
mation  to  consumers  was  unreasonably 
burdensome." 

Comments  from  consumers  on  the 
record  stressed  the  Importance  of  a  sim¬ 
ple  and  clearly  worded  disclosure  to  pre¬ 
vent  consiuners  from  thinking  that  they 
would  be  required  in  all  instances  to  use 
a  warrantor’s  Mechanism." 

Two  consumer  representatives  sug¬ 
gested  specific  langxiage  that  the  Com¬ 
mission  might  prescribe  to  convey  the 
importance  of  the  information  respecting 
mandatory  and  nonmandatory  resort  to 
the  Mechanism  by  consumers  without 
unduly  confusing  them." 

Comments  from  industry  and  con¬ 
sumer  representatives  indicating  concern 
over  mandatory  or  optional  resort  to  a 
Mechanism  by  consumers  have  been  dis¬ 
cussed.  infra,  at  “Redress  Directly  from 
the  Warrantor.”  Briefly,  industry  repre- 
s^tatives  wished  to  clarify  those  in- 


l-S-g,  840-841,  Schwinn  Bicycle  Cor¬ 
poration  (sound  public  pcAlcy  from  war¬ 
rantor’s  point  of  view) . 

B  1-8-3,  962.  Whirlpool  Ciorporatloa 
(would  act  as  disincentive  to  warrantors  to 
Incorporate  Mechanisms) ;  See,  also,  R  1-3-1, 
174,  McOraw  Edison  Company  (points  con¬ 
sumers  in  direction  of  courts):  R  1-4-1,  6(M, 
AHAM  (detailed  legal-technical  alternatives 
will  only  conftise  consumers) . 

•••See,  e^.,  R  1-6,  63.  Cent«  for  the  Study 
of  Respoustve  Lasr;  R  1-8.  76.  Consumer 
Affairs  Department,  City  of  Detroit,  Mlrbtgan. 

<«R  1-6,  52,  Center  tor  the  Study  of  Re¬ 
sponsive  Law.  The  Center  suggested  the  dis¬ 
closure  should  state: 

Presenting  your  complaint  to  (mechanism 
nama)  to  ojitionml.  Tou  can  present  your 
complaint  to  courts,  to  government  agencies 
or  to  any  other  group  or  person,  without  pca- 
smiting  it  to  (mechanism  name) .  Or.  you  can 
present  your  complaint  to  (mechanism 
name)  and  also  presmit  it  to  other  people 
or  other  courts  or  agencies,  either  before  or 
after  (mechanism  name)  issues  k  decision. 
However,  if  you  want  to  sue  (name  of  war¬ 
rantor)  in  certain  kinds  of  lawsuits,  you  must 
present  your  complaint  to  (mechanism 
name)  first,  and  watt  for  it  to  Issue  a  dsd- 
sion. 

See  also:  R  1-8,  77.  ITm  Consumer  Affairs 
Dqsartment,  City  of  Detroit,  Michigan. 


stances  In  which  consumers  could  be 
obligated  to  flrst  use  a  Mechanism  be¬ 
fore  going  to  court,  since  this  possibility 
off^ed  warrantors  an  inducement  to  in¬ 
corporate  Mechanisms  into  written  war¬ 
ranties.  On  the  other  hand,  consumer 
representatives  were  concerned  that  war¬ 
rantors  could  mislead  consumers  into 
believing  Mechanism  use  was  compulsory 
in  every  instance.  Thus,  although  few 
comments  were  received  on  Section  703J2 
(b)(3).  concern  reflected  in  the  record 
over  interpretation  of  110  (a)  and  (d)  of 
the  Act  leads  the  Conunlsslon  to  bdleve 
that  Section  703.2(b)  (3)  of  the  Rule  is 
both  necessary  and  reasonable.  If  resort 
to  the  Mechanism  by  consumers  is  of 
mutual  and  material  concern  to  con¬ 
sumers  and  warrantors,  such  information 
should  be  placed  in  the  warranty. 

Although  two  consumer  representa¬ 
tives  recommended  specific  lanimage  in¬ 
stead  of  the  general  disclostire  require¬ 
ment  contained  in  the  provision,  the 
Commission  finds  the  general  require¬ 
ment  adequate.  Specific  language  might 
add  undesirable  bulk  to  the  written  war¬ 
ranty.  Additionally,  “boiler-plate”  lan¬ 
guage  would  not  offer  warrantOTS  the 
flexibility  of  phrasing  the  discloeure  in  a 
simpler,  more  imderstandable  manner 
than  the  disclosures  suggested  in  the 
RectM’d. 

Thus  the  Commission  expects  that 
Sectkm  703.2(b)  (3>  will  aJQow  warran¬ 
tors  flexibility  in  phrasing  the  disclosure 
requirement  so  long  as  the  language  em¬ 
ployed  is  simple  and  understandable  to 
cmisumers  and  would  not  tend  to  mislead 
consumers  into  thinking  that  resort  to 
the  Mechanism  ts  mandatory  when  con¬ 
sumers  are  not  seeking  rights  and  reme¬ 
dies  newly  created  by  Title  I  of  the  Act. 
i  703.2(b)  (f)  Further  Information 

A  statement.  If  applicable,  indicating  where 
further  information  on  the  Mechanism  can 
be  foxind  in  materials  accompanying  the 
product,  as  provided  in  f  703.2(c) . 

Although  warrantors,  under  the  above 
provision,  would  be  Itm  to  attach  the 
mmre  detailed  infonnation  provided  for 
In  Section  703.3(e)  to  the  body  of  the 
written  warranty,  the  Commission  be¬ 
lieves  it  is  appropriate  to  allow  the  war¬ 
rantor  to  include  additional  informa¬ 
tion  Important  to  consumers  at  another 
place,  provided  the  consumer's  attention 
is  directed  to  that  information.  If  the 
consumer  consults  his  or  her  written 
warranty  at  the  time  a  warranty  com¬ 
plaint  occurs,  he  or  she  will  receive  guid¬ 
ance  as  to  where  further  Information  on 
the  Mechanism  can  be  found.  This  adll 
enable  the  consumer  to  w)tigh  the  ad¬ 
vantages  and  disadvantages  of  utilbsa- 
tlon  or  non-utlllzation  of  the  Mechanism. 

Studies  point  to  the  widespread  in¬ 
dustry  practice  of  distributing  product 
use  and  instruction  booklets."  Under  the 
final  Rule,  a  warrantor  need  only  indi¬ 
cate  a  page  number  or  loe^ion  within 
the  booklet  or  other  materials  where  ad¬ 
ditional  Information  can  be  found,  pro¬ 
vided  that  if  no  use  and  Instmctlms 
book  or  other  suitable  materials  acoom- 


••See:  R  1-3-3,  93A  Staff  Report. 


panled  the  product,  the  warrantor  would 
be  required  to  give  the  Information  spec¬ 
ified  In  Section  703.2(c)  in  the  written 
warranty. 

The  Commission  has  concluded  that 
Section  703.2(b)  (4)  should  be  Included 
as  proposed  in  the  final  Rule.  No  com¬ 
ments.  favorable  or  unfavorable,  were 
received  on  the  reemd  respecting  the 
above  provision. 

ADDmOW At  DISCLOSITRXS 

.  (c)  The  warrantor  shall  Include  In  the 
written  warranty  or  In  a  separate  section  of 
materials  accompanying  the  product,  the 
foUowlng  Information ; 

(1)  Either  (1)  a  form  addressed  to  the 
Mechanism  containing  spaces  requesting  the 
Information  which  the  Mechanism  may  re¬ 
quire  for  prompt  resolution  of  warranty  dis¬ 
putes:  or  (11)  a  telephone  number  of  the 
Mechanism  which  consumers  may  use  with¬ 
out  charge; 

(2)  The  name  and  address  of  the  Mech¬ 
anism; 

(8)  A  brlsff  deeerlptlou  of  Mechanism  pro¬ 
cedures; 

(4)  The  ttaoe  limits  adhered  to  by  the 
MechanlBas;  and 

(6)  The  typos  of  InformaUon  which  the 
Mechanism  may  require  tor  prompt  resolu¬ 
tion  of  warranty  dilutes. 

ProvlBkxM  of  Paragraph  (c)  of  the 
final  Rule  are  designed  to  ensure  aware¬ 
ness  of  and  access  to  the  Mechanism  at 
the  time  consumers  experience  difficulty 
with  the  resolution  of  warranty  disputes 
and  minlmiae  consumer  failure  to  utilize 
the  Mechanism  by  simplifying  proce¬ 
dures. 

Paragrai^  (c)  of  the  proposed  Rule 
would  provide  eemsumors  with  cme  of  two 
simple  ways  to  register  a  warranty  com¬ 
plaint — ^filling  out  a  pre-addressed  form 
or  making  a  free  telephone  call.  War¬ 
rantors  could  choose  the  least  costly, 
most  effective  option  best  suited  to  their 
commercial  nee^  and  current  complaint 
handling  patterns. 

Section  703.2  (c)  (3)  Is  a  provision 
which  was  not  included  In  the  proposed 
Rule.  The  provision  would  require  war¬ 
rantors  to  provide  consumers  with  a  brief 
description  of  Mechanism  procedures. 
The  change  reflects  concerns  expressed 
by  consumer  aud  Industry  represmta- 
tives  on  the  pubUe  record  and  is  dis¬ 
cussed  tn  detail,  infra,  at  I  703.2(c)  (3). 

(a)  StmvUfled  Access  and  Procedures 
Section  703.2ic)  (1)  and  (2>.  Provisions 
of  Section  703.2(c),  designed  to  ensure 
consumer  access  to  the  Meehanfean  and 
simplify  procedures  for  consumers  reg¬ 
istering  warranty  disputes,  are  consistent 
with  CnngTSM  ionsl  Intent  expressed 
prior  to  pctesage  at  the  Act.  The  Con¬ 
ference  Report  states  that  the  purpose 
of  Informal  dispute  settlement  mechan¬ 
isms  Is  to.  “simpli/g  and  expedite  the 
resolutkm  of  warranty  dispute  <  Em¬ 
phasis  added) 

Comumers  affairs  profewrionals  inter¬ 
viewed  by  Commisskm  staff  members 
consistently  cited  the  detrimental  effect 
ct  complicated  and  protracted  proce¬ 
dures  on  consumers  with  warranty  and 


^R  1-3-S,  aoes,  ConfbraM*  Bqxgt  fto 
areompaay  B.  888],  8.  Bapoet  Mb.  93-1408, 
9SIU  Caog.  M  8ms.  (1374). 
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non -warranty  related  complaints.  Com¬ 
plicated  forms,  numerous  levels  required 
for  complaint  resolution,  even  writing  a 
letter  detailing  a  consumer  complaint 
can  cause  some  consumers  to  “drop-out” 
of  the  complaint-handling  procedure.* 

A  study  entitled,  “Fraud,  Dispute  and 
the  Consiuner — Responding  to  Consumer 
Complaints,”  discussed  the  complaint 
process  in  terms  of  a  continuum.  Less 
formal  procedures  require  the  expendi¬ 
ture  of  fewer  resources;  more  formal 
procedures,  i.e.,  small  claims  court  or  a 
private  suit,  involve  the  expenditure  of 
greater  resources.  The  author  suggested 
that  at  various  points  during  this  process, 
consumers  reach  a  point  where  they 
“drop-out”  of  the  process  because  re¬ 
sources  expended  become  too  large  rela¬ 
tive  to  the  importance  of  the  dispute  to 
the  consumer.*  The  requirement  of 
either  a  pre-addressed  form  or  a  free 
telephone  nvunber  for  consumers  to  use 
in  registering  warranty  complaints  is 
designed  to  minimize  this  drop  out. 

The  form  could  be  as  simple  as  a  post¬ 
card.  Various  complaint  tondling  me¬ 
chanisms  currently  use  ‘postcards  to 
notify  the  cwisumer  at  various  points  in 
the  complaint  procedure,  to  follow-up  on 
the  success  or  failure  of  attempts  to 
remedy  complaints  and  to  obtain  infor¬ 
mation  from  consumers  necessary  for 
settlement  of  disputes.* 

If  the  consumer  is  al^e  to  provide  the 
Mechanism,  by  using  the  spaces  included 
on  the  form,  with  that  information 
needed  by  the  Mechanism  to  commence 
investigation  of  a  dispute,  the  Mechanism 
will  be  able  to  begin  settlement  of  con¬ 
sumer  disputes  more  quickly  and  ef¬ 
ficiently,  thus  minimizing  costs  that 
would  accrue  from  further  contacts  with 
consumers  necessary  to  obtain  needed  in¬ 
formation. 

Mailing  a  postcard  or  form  is  less 
burdensome  and  time  consuming  than 
writing  a  letter.  Spaces  for  information 


•fR  1-2-3,  1225,  Interview  between  Fred 
Waddell,  Director,  Consumer  Affairs  Depart¬ 
ment,  American  Association  of  Retired  Per¬ 
sons,  and  Jill  Deal,  FTC,  May  8, 1975;  R  1-2-3, 
1599,  IntOTview  between  Donald  P.  Roths- 
chUd,  Director,  Consumer  Protection  Center, 
Oeorge  Washington  University  Law  Center, 
and  JiU  Deal,  FTC,  March  21,  1975;  R  1-2-3, 
1419,  Interview  between  Christopher  W. 
Wheelar,  Center  for  the  Study  of  Responsive 
Law,  and  Jill  Deal,  FTC,  AprU  15,  1975. 

“R  1-2-3,  2953,  Steele,  Fraud  Dispute  and 
the  Consumer — Responding  to  Consumer 
Complaints,  123  V.  Pa.  L.  Rev.  (1975). 

*»  R  1-2-3,  1799,  The  Direct  MaU  Marketing 
Association,  uses  postcards  to  notify  con¬ 
sumers  that  action  on  their  complaints  has 
been  taken.  Interview  with  Ann  Crouch  Cole, 
DMMA,  May  2,  1975.  R  1-2-3,  1224,  The  Con¬ 
sumer  Assistance  Center  of  the  American 
Assodfation  of  Retired  Persons  utUlzes  post¬ 
cards  to  follow-up  on  complaints.  Response 
rate  Is  great.  Telephone  Interview  with  Karen 
Blumenberg,  OAC,  AARP,  April  6,  1975.  R 
1-2-3,  2294,  Various  warrantors  utilize  post¬ 
cards  at  dlffM'ent  stages  of  the  complaint 
handling  process.  American  Motors  samples 
owner  cards  returned  to  gauge  consumer 
satisfaction;  Frank  E.  Moss,  Chairman,  Con¬ 
sumer  Subcommittee,  ‘Tnltiatives  in  Cor- 
pOTate  Responsibility,"  Committee  Print, 
Prepared  for  use  of  the  Senate  Committee 
Commerce,  92d  Cong.,  3d  Sess.  (1972) . 


which  the  Mechanism  may  require  for 
investigation  leading  to  settlement  of  a 
consumer’s  warranty  dispute  enable  the 
consumer  to  anticipate  the  Mechanism’s 
needs  thereby  simplifying  and  ttocelerat- 
ing  the  Mechanism’s  complaint  handling 
process.  Of  course,  nothing  contained  in 
the  Rule  would  prevent  the  consumer’s 
writing  a  letter  enclosing  additional  in¬ 
formation  regarding  the  dispute  in  lieu 
of  the  postcard.  Burdens  on  the  con¬ 
sumer  would  involve  only  the  cost  of  a 
stamp  and  the  effort  of  mailing  the  card 
or  form.  Thus,  drop-out  problems  cited 
previously  could  be  minimized. 

The  Commission  has  determined  that 
costs  incurred  by  the  warrantor  in  pro¬ 
viding  such  information  would  be  rea¬ 
sonable.  Since  use  and  instruction  mate¬ 
rials  are  commonly  provided  consumers 
at  the  time  of  purchase,  costs  of  forms  or 
postcards  would  be  one  more  item  to  be 
included  in  such  materials.  Printing 
costs  for  postcards  do  not  seem  great.** 
The  Rule  gives  warrantors  the  option 
to  include  in  lieu  of  such  postcard  a  tele¬ 
phone  number  which  consiuners  may  use 
without  charge  to  register  warranty  com¬ 
plaints. 

Some  companies  already  use  toll-free 
niunbers  for  consumers  to  register  war¬ 
ranty  c(xnplaints.  The  existence  of  such 
numbers  enables  consumers  to  register 
complaints  speedily  and  conveniently. 

The  ease  of  using  such  numbers  could 
minimize  the  possibility  of  consumer 
dropout.  Such  numbers  would  enable  the 
Mechanism  to  handle  ccunplalnts  fairly 
and  expeditiously,  since  the  staff  of  the 
Mechanism  could  obtain  necessary  in¬ 
formation  for  the  Mechanism  to  com¬ 
mence  settlement  of  the  warranty  dispute 
at  the  time  of  the  telephone  call. 

In  spite  of  the  advantages  of  free  tele¬ 
phone  numbers  hi  ensuring  access  to  the 
Mechanism  and  accelerating  the  investi¬ 
gational  process,  they  are  costly;  man¬ 
dating  them  could  imduly  burden 
Mechanisms  and  thereby  contravene 
Congressional  intent  to  encourage  war¬ 
rantors  to  establish  informal  grievance 
settlement  mechanisms.  Therefore,  the 
Rule  provides  Mechanisms  with  an  op¬ 
tion — pre-addressed  forms — ^whlch  is 
effective  yet  not  as  costly. 

Section  703.2  (c)(1)  and  (2)  engen¬ 
dered  little  comment  on  the  public  rec¬ 
ord  regarding  the  need  for  consumer  ac¬ 
cess  to  the  Mechanism  and  simi^ed 
procedures  for  consumer  utilization  of 
the  Mechanism  upon  the  occurrence  of 
a  warranty  dispute. 

The  American  Arbitration  Association 
agreed  that  a  ccHnmvinication  by  postcard 
or  telephone  could  cut  Mechanism  costs." 
The  Major  Appliance  Consumer  Action 

R  1-2-3,  1224,  Karen  Blumenberg,  CAC, 
AARP,  stated  that  printing  costs  for  similar 
cards  amounted  to  f7.00/tbou8and  when  ac¬ 
complished  in-house;  Telephone  Interview 
between  Karen  Blumenberg,  CAC,  AARP  and 
JiU  Deal,  FTC,  4/5/75;  R  1-3-3,  1197,  The 
FTC  print  shop  estimates  it  would  cost  2 
cents  per  sheet  vdiich  would  contain  4  post¬ 
cards. 

**  TR  1469.  American  Arbitration  Associa¬ 
tion  noted  that:  . ...  the  burden  of  investiga¬ 
tion  Is  kept  to  a  minimum.  [S]taff  investiga¬ 
tion  may  be  manageable.” 


Panel  commented  against  attaching  the 
the  information  required  by  Section 
103.2(c)  to  the  written  warranty,  recom¬ 
mending  instead  a  “Warranty  Procedural 
Guide”  where  all  information  regarding 
the  Mechanism  would  be  placed.®  The 
Association  of  Home  Appliance  Manu- 
factui'ers  (AHAM)  not^  that  most 
members  of  MACAP  already  directs  con¬ 
sumers  to  the  group  in  a  manner  similar 
to  that  required  by  the  Rule.® 

Two  industry  representatives  suggested 
that  the  consumer  need  receive  only  a 
pre-addressed  form  which  he/she  could 
mail  to  the  Mechanism  in  order  to  re¬ 
ceive  instructions  on  how  to  submit  a 
complaint.®  Armstrong  Cork  Company 
commented  that  such  an  easy  and  sim¬ 
ple  procedure  might  increase  frivolous 
claims.®  However,  the  likelihood  of  pre- 
addressed  forms  and  toll-free  telephone 
numbers  increasing  costs  as  a  result  of 
increased  numbers  of  frivolous  com¬ 
plaints  appears  remote.® 

Section  703.2  (1)  and  (2)  engendered 
few  comments  on  the  record  and  appear 
reasonable  and  desirable  from  the  stand¬ 
point  of  ensuring  easy  access  to  the 
Mechanism  at  the  time  ccmsiimers  ex¬ 
perience  warranty  disputes.  The  provi¬ 
sions  are  promulgated  as  proposed. 

Paragraph  (c)  now  requires  the  war¬ 
rantor  to  make  four  other  disclosures  to 
consumers:  First,  the  name  and  address 
of  the  Mechanism  must  be  separately 
disclosed.  If  the  warrantor  has  utilized 
the  form  option,  ccmsumers  who  had  uti¬ 
lized  the  form  and  then  experienced  a 
further  complaint  might  not  know  where 
to  address  their  complaint  if  they  had 
misplaced  their  warranty.  Even  if  the 
Mechanism  possesses  a  free  telei^one 
number,  some  consumers  might  wish  to 
write  a  letter  instead  of  telephoning  the 
Mechanism  because  of  the  complexity  of 
the  dispute. 

Additionally,  the  warrantor  must  state 
the  time  limits  adhered  to  by  the  Mech¬ 
anism.  Since  the  consumer  retains  the 
option  to  pursue  other  rights  and  reme¬ 
dies  than  those  created  under  Title  I  of 
the  Act,  the  consiuner  should  be  able  to 
weigh  the  advantages  of  enduring  the 
delay  incurred  in  using  the  mandatory 
Mechanism  against  the  advantages  of 

“  R  1-4-1,  383,  MACAP. 

»  R  1-4-1,  503,  AHAM. 

“Manual  instructions  ask  consumers  to* 

1.  Check  plugs,  fusee,  instructions; 

3.  Check  your  dealer  mr  the  repair  service 
he  recommends; 

3.  Notify  Mr.  W.  C.  Blank.  National  Serv¬ 
ice  Manager,  XYZ  Corp.,  CentervUle,  Ohio 
6666  (or  call  800-000-0000) ; 

“  See.  e.g.,  R  1-4-1,  81,  NRMA  (less  expen¬ 
sive  to  use  pre-addressed  cud  tor  consumers’ 
use  in  obtaining  Mechanism  information); 
R  1-4-1,  46,  National  Furniture  Manufac¬ 
turers  Association  (pre-addressed  card  fmr  use 
In  obtaining  Mechanism  lnf(«mation) . 

‘‘^R  1-3-2,  422,  Armstrong  Cork  Company 
(encouragfng  frivolous  claims  might  increase 
costs.) 

‘^For  a  discussion  of  the  possibility  of  an 
Increase  in  frivolous  complaints,  see  the  dis¬ 
cussion  accompanying  f  703.3(a)  infra.  The 
section  concludes  that  benefits  resulting  from 
increased  consumer  registration  of  legitimate 
warranty  disputes  outweigh  the  possibility  of 
a  small  increase  in  nonlegitimate  complaints. 
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pursuing  remedies  other  than  those 
created  under  Title  I  of  the  Act.  Even 
those  consumers  unconcerned  with  seek¬ 
ing  legal  remedies  should  be  informed  of 
the  time  period  for  resolution  by  the 
Mechanism.  Some  consumers  may  possess 
defective  products  which  require  imme¬ 
diate  repair.  For  example,  a  housewife 
with  a  broken  dryer  and  a  small  baby 
may  wish  to  weigh  the  cost  of  subscrib¬ 
ing  to  a  diaper  service  for  a  month  be¬ 
cause  of  the  delay  caused  by  a  mecha¬ 
nism  decision  against  the  cost  of  an  im¬ 
mediate  repair  call  which  will  remedy  the 
defect. 

The  warrantor  must  also  list  the  types 
of  information  which  the  Mechanism 
may  require  for  prompt  resolution  of 
warranty  disputes.  If  the  consumer  has 
already  mail^  the  optional  form  and  ex¬ 
periences  another  warranty  complaint, 
he  or  she  should  be  aware  of  that  infor¬ 
mation  needed  by  the  Mechanism  so  that 
he  or  she  can  include  such  information 
at  the  time  of  registering  his  or  her 
complaint  and  thus  ensure  the  Mecha¬ 
nism’s  ability  to  fairly  and  expeditiously 
settle  warranty  disputes. 

If  the  consumer  is  provided  with  a 
telephone  number  which  he  or  she  may 
use  without  charge,  the  consumer  should 
know  of  the  information  which  the 
Mechanism  requires  for  prompt  resolu¬ 
tion  of  the  dispute  prior  to  placing  a  call 
registering  a  complaint.  For  example,  a 
consumer,  noting  such  disclosures,  would 
be  able  to  determine  such  Information 
as  brand,  model  number,  date  of  pur¬ 
chase  and  place  of  purchase  thus  ex¬ 
pediting  calls  placed  to  the  Mechanism. 
This  could  res^t  in  lower  costs  incurred 
by  the  Mechanism  from  use  of  such  num¬ 
bers  and  increased  ability  to  handle  dis¬ 
putes  fairty  and  expeditiously. 

Provision  703.2(c)  (3)  has  been  added 
to  require  the  warrantor  to  disclose  brief 
information  regarding  Mechanism  pro¬ 
cedures.  It  has  been  transferred  to  Sec¬ 
tion  703.2(c)  primarily  in  response  to 
adverse  comments  received  on  the  rec¬ 
ord  regarding  §  703.5(b)  discussed  in  de¬ 
tail,  infra. 

Proposed  §  703.5(b)  originally  required 
that; 

(b)  Upon  notification  of  a  dispute,  the 
Mechanism  shall  immediately  inform  both 
the  warrantor  and  the  consumer  of  receipt 
of  the  dispute,  and  shall  promptly  supply 
the  consumer  with  a  description  of  the  pro¬ 
cedures  and  time  limits  adhered  to  by  the 
Mechanism. 

The  Pinal  Rule  provision  703.5(b)  now 
reads; 

(b)  Upon  notification  ol  a  dispute,  the 
Mechanism  shall  immediately  Inform  both 
the  warrantor  and  the  consumer  of  receipt 
of  the  dispute. 

Under  the  final  Rule,  the  burden  of  the 
Mechanism  is  reduced  at  the  time  of  re¬ 
ceipt  of  a  dispute,  since  the  Mechanism 
can  now  acknowledge  receipt  of  a  dis¬ 
pute,  if  it  wishes,  by  dispatch  of  a  poet- 
card.  The  postcard  could  refer  cmisum- 
ers  to  information  regarding  Mechanism 
time  limits,  procedures  and  types  of  in¬ 


formation  required  fnxn  consumers 
either  in  the  written  warranty  or  sep¬ 
arate  materials  accompanying  the 
product. 

The  provision  is  a  reasonable  attraapt 
to  reduce  administrative  burdens  on  the 
Mechanism.  Reducing  such  burdens 
would  act  to  decrease  costs  thus  posing 
an  added  incentive  to  warrantors  to  in¬ 
corporate  Mechanisms.  Proposed  pro¬ 
visions  703.2(c)  (2),  (3)  and  (4)  have 
been  incorporated  into  the  final  Rule 
as  Section  703.2(c),  (2),  (4)  and  (5). 

These  subparagraphs  appear  to  be  a 
reasonable  means  for  consumer  to  gain 
easy  access  to  the  Mechanism  by  the 
use  (A.  simplified  procedures.  Moreover, 
no  adverse  comment  was  addressed  to 
these  provisions  on  the  Record.  The  ad¬ 
dition  of  provision  703.2(c)(3)  will  give 
cemsumers  additional  information  need¬ 
ed  at  the  time  of  warranty  disputes  and 
will  also  eliminate  a  potentisdly  costly 
notification  step  by  the  Mechanism. 

b.  Consumer  Awareness.  Paragraphs 
<c)  and  (d),  providinj  easy  access  to 
the  Mechanism  and  simpMed  proce¬ 
dures  for  filing  complaints,  are  designed 
to  ensure  that  the  consumer  will  be 
aware  of  the  existence  of  the  Mecha¬ 
nism  at  the  time  when  that  information 
is  important — at  the  time  a  warranty 
dispute  arises.  Paragraph  (d)  requires 
that; 

(d)  Tbe  warrantor  sball  take  steps  rea¬ 
sonably  calculated  to  make  consumers 
aware  of  the  Mechanism's  existence  at  the 
time  consumers  experience  warranty  dis¬ 
putes. 

Both  paragraphs  reflect  concern  ex¬ 
pressed  in  the  Senate  Report  which 
stressed  that  Mechanisms  will  be  useful 
only  if  their  existence  is  known.” 

Although  under  the  proposed  Rule 
brief  information  regarding  the  existence 
of  the  Mechanism  must  be  included  on 
the  face  of  the  written  warranty,  studies 
on  consumer  complaint  registration  pat¬ 
terns  and  Interviews  with  consumer  af¬ 
fairs  professionals  indicated  that  more 
Information  is  necessary  so  that  con¬ 
sumers  have  information  regarding 
Mechanism  at  points  where  they  are 
likely  to  turn  when  a  warranty  complaint 
surfaces.  Providing  consumers  with  prod¬ 
uct  use  and  instruction  materials  is  a 
common  industry  practice.*”  The  Staff 
Report  Indicated  that  a  number  of  con¬ 
sumer  affairs  professionals  have  noted 
consumer  tendencies  to  avoid  reading 
use  and  instruction  materials  until  a 
complaint  arises.”  While  consumers 
might  misplace  a  warranty  or  fail  to  con¬ 
sult  it  at  the  time  of  experiencing  a  prod¬ 
uct  malfunction  or  defect,  a  larger  num¬ 
ber  of  consumers  would  be  more  llk^ 
to  consult  use  and  instructions  materials 
in  an  effort  to  remedy  the  malfxmction 
or  determine  the  procedure  for  contact¬ 
ing  the  retafier  or  warrantor  to  remedy 
malfvmctions  or  defects. 

Thus,  placing  more  detailed  informa¬ 
tion  regarding  the  Mechanism  at  a  lo- 


“R  1-3-3,  1183,  Senate  Report. 

Rl-2-3,  948,  Staff  Report. 

“M 


cati(m  where  consumers  would  be  likdy 
to  turn  in  case  of  a  product  malfunction 
or  defect  would  serve  as  a  valuable  guide 
to  consumers  on  procedures  to  follow  lor 
remedying  suc^  complaints.  Reference 
to  the  location  of  more  detailed  infor¬ 
mation  on  the  face  of  the  written  war¬ 
ranty  serves  to  assure  consiuner  access 
at  the  time  of  complaints.  Consumers  are 
thus  provided  with  both  brief  and  more 
detailed  information  at  two  points  where 
they  are  likely  to  turn  when  a  warranty 
problem  surfaces. 

The  importance  of  consumer  aware- 
nes  of  the  Mechanism  was  stressed  in 
comments  received  on  the  record. 
Christopher  Wheeler,  from  the  Center 
for  the  Study  of  Responsive  Law,  testified 
to  the  need  for  Mechanism  visibility  and 
expressed  doubt  that  the  proposed  Rule 
provisions  would  accomplish  this  pur¬ 
pose.”  David  Swankin,  National  Consum¬ 
ers  League,  stressed  the  importance  of 
consumer  awareness  as  a  way  to  improve 
the  general  quality  of  dispute  handling. 

Few  cmnments  were  received  on  the 
record  concerning  provisions  of  Para¬ 
graph  703.2(c)  designed  to  ensure  con¬ 
sumer  access  to  the  Mechanism  at  the 
time  warranty  disputes  occur.  Comments 
siu)ported  placing  information  recqihred 
by  Paragraph  (c)  in  the  written  war¬ 
ranty  or  in  an  operations  manual  as  both 
reasonable  and  desirable.” 

The  Commission  has  thus  concluded 
that  provisions  of  Paragraph  (c)  de¬ 
signed  to  ensure  consiuner  awareness  of 
the  Mechanism  at  the  time  warranty 
disputes  arise  should  be  promulgated  as 
proposed. 

More  extensive  comments  were  re¬ 
ceived  on  the  record  concerning  proposed 
Paragraph  (d).  The  provision  has  been 
modified  to  require  a  warrantor  to  take 


^'R  1-6,  p.  57,  Center  for  the  Study  of 
Responsive  Law,  September  16,  1975.  The 
Center  noted  that:  Like  a  tree  falling  m 
the  forest.  If  consumers  do  not  know  about 
this  mechanism,  it  never  exists”. 

"See  e.ff.,  TR  225-226,  Guenther  Baum- 
gart,  AHAM,  who  noted  that  MACAP’s 
”.  .  .  [ejxperlence  has  been  that  the  most 
effective  method  Is  the  appearance  of  the 
name  and  address  of  the  panel  in  the  in¬ 
struction  book.  All  the  previous  publicity, 
including  a  Johnny  Carson  Show  plug  one 
night  and  many  consumer  columnists— does 
not  have  nearly  the  effect  from  what  I  have 
observed  frmn  the  simple  Information  in  the 
instruction  book.”  See  also,  B  1-8,  69,  Char¬ 
lotte  PowneU,  Long  Beach,  California  De¬ 
partment  of  Consumer  Affairs  noted  that; 

"A  number  of  our  consumers  have  been 
introduced  to  various  arbitration  mechan¬ 
isms  of  industry  (CRICAP,  MACAP,  Carpet 
Institute)  through  the  mediation  efforts  of 
our  agency.  Our  experience  has  been  that, 
prl<»  to  being  iqiprlaed  of  such  mechanisms 
through  our  agency,  our  consumers,  at  least, 
has  no  knowledge  of  their  existence.  .  .  . 
The  most  logical  method  of  disclosing  an 
arbitration  mechanism  prior  to  the  sale  of 
a  consumer  product  would  be  on  tbe  prod¬ 
uct  packaging  and  in  the  operating  manual 
of  the  product.”  See  also;  R  1-6,  36.  National 
Consumer  Law  Center.  But.  see,  R  1-4-1,  604, 
AHAM  (urged  deletion  at  that  provision  at 
former  provision  1 70SJI(c)  (3)  providing  for 
a  cUsclosure  of  time  limits  adhered  to  by  the 
Mechanism,  ah  am  found  time  limits  for 
Mechanism  dedslona  generally  undesirable). 
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reasonable  steps  to  make  consumers 
aware  of  its  Mechanism.  Reasons  for  the 
modification  are  discussed  infra  in  this 
section.  The  proposed  provision  would 
have  required  warrantors  to  provide  to 
sellers  and  service  centers  the  more  de¬ 
tailed  information  regarding  the  Mecha¬ 
nisms  required  by  Paragraph  (c) .  Addi¬ 
tionally,  warrantors  wovild  have  been 
required  to  take  steps  reasonably  calcu¬ 
lated  to  ensure  that  this  information  was 
provided  to  consumers  requesting  such 
Information  or  registering  warranty  dis¬ 
putes.  The  provision  was  originally  pro¬ 
posed  in  response  to  studies  which  showed 
that  most  consumers  commence  regis¬ 
tration  of  a  warranty  or  non-warranty 
complaint  by  what  consumer  affairs  pro¬ 
fessionals  term,  “banging  on  the 
counter”  of  the  warrantor’s  retailer  or 
service  center.®  Proposed  Paragraph  (d) 
therefore  required  more  detailed  infor¬ 
mation  to  be  provided  at  those  places 
where  warrantor’s  products  are  sold  and 
serviced.  In  order  to  ensure  that  retailers 
and  service  centers  provided  the  infor¬ 
mation  to  consumers  requesting  it  or 
registering  a  warranty  complaint,  a  re¬ 
quirement  that  a  warrantor  was  required 
to  take  those  reasonable  steps  calculated 
to  ensure  that  such  information  would 
be  distributed  to  such  consumers  was 
included.  While  it  may  have  been  difficult 
for  a  warrantor  to  police  all  retailers  and 
service  centers  to  ensure  that  such  in¬ 
formation  was  properly  distributed,  the 
warrantor  was  required  to  offer  incen¬ 
tives  to  retailers  and  service  centers  that 
woifid  maximize  the  possibility  that  such 
Information  would  be  duly  distributed. 

Suggestions  that  warrantors  be  re¬ 
quired  to  engage  in  media  advertising  to 
publicize  the  existence  of  Mechanisms 
were  rejected,  because  substantial  costs 
involved  might  discourage  warrantors 
from  sponsoring  Mechanisms,  thereby 
frustrating  Congressional  intent."  The 
requirements  in  Paragraphs  (c)  and  (d) 
W'ere  designed  to  work  together  to  reach 
most  consumers  at  the  time  when  they 
most  needed  access  to  the  Mechanism 
without  placing  an  \mreasonable  finan¬ 
cial  burden  on  the  Mechanism. 

While  the  provisions  of  Paragraph  (c) 
evoked  little  criticism  on  the  record.  Par¬ 
agraph  (d)  was  criticized  by  warrantors 
and  consumer  representatives  alike.  War¬ 
rantors  criticized  the  provision  as  both 
unnecessary  and  unenforceable." 

The  National  Retail  Merchants  Asso- 
ciaticm  (NRMA) ,  found  the  provision  to 
b©  unnecessary.  Retailers  would  provide 


^  See,  B  1-3-3,  2256,  Mason  and  Himes,  An 
Exploratory  Behavioural  and  Socio-Eoonomie 
Profile  of  Consumer  Action  About  Dissatis¬ 
faction  vHth  Selected  Hotuehold  Appliances, 
7  Journal  of  Consumer  Affairs  (1973).  R  1- 
2-3,  2963,  Steele,  Fraud  Dispute  and  the  Con¬ 
sumer — Respoi^inff  to  Consumer  Com¬ 
plaints.  123  U:  Pa.  L.  Rev.  (1975).  R  1-2-3, 
2186,  Diamond.  Ward  and  Faber,  Consumer 
Problems  and  Consumerism — An  Analysis  of 
Calls  to  a  Consumer  Hot  Line,  Marketing 
Solenoe  Institute.  December,  1974. 

R 1-8-8, 960.  Staff  Report. 

•  See.  e.ff„  R  1-2-1, 81  (unfair  to  retailers) ; 
R  1-4-1,  47  (la(^  td  warrantor  control  over 
retailers) . 


this  information  to  consumers  in  the  in¬ 
terest  of  future  goodwill  whether  or  not 
the  warrantor  required  retailers  to  give 
out  such  inf  ormaticm." 

In  contrast,  consumer  representatives 
commented  that  the  provision  was  hot 
stringent  enough  to  fulfill  its  purpose  of 
making  consumers  aware  of  the  Mecha¬ 
nism’s  existence  at  the  time  warranty 
disputes  occur."  A  number  of  consumer 
representatives  suggested  that  stickers 
should  be  attached  to  the  product  itself 
as  a  way  of  informing  consumers  about 
the  Mechanism’s  existence  at  the  time 
of  warranty  disputes." 

One  group  noted  that  signs  should  be 
posted  at  retailers  and  service  centers  as 
an  additional  way  to  inform  consumers 
of  the  availability  of  the  information.® 
provisions  for  not  requiring  warrantors 
Other  groups  critici^  the  proposed 
to  engage  in  media  advertising — a 
method  they  felt  sure  would  result  in 
consumer  awareness  of  the  Mechanism’s 
existence." 


«*R  1-4-1,  82.  See,  also,  R^l-3-3,  816.  The 
Chicago  Better  Business  Bureau  commented 
that:  703.2(d)  Is  .  .  .  “very  broad  and  unen¬ 
forceable.  It  is  our  considered  belief  that  this 
should  be  left  to  self -regulatory  efforts  and 
the  Federal  Trade  Commission,  where  indi¬ 
cated.  Responsible  and  capable  warrantors 
will  view  their  settlement  procedures  as  a 
marketing  factor  and  we  will  all  benefit  from 
this  approach.”  But,  see,  TR  102-103,  Dean 
Determan,  Vice  President.  Council  of  Better 
Business  Bureaus,  who  commented  on  the 
desirability,  from  CBBB*s  point  of  view,  of 
placing  the  burden  to  provide  such  Informa¬ 
tion  on  the  retaUer.  However,  Determan 
noted  the  impossibility  of  enforcing  the  pro¬ 
vision. 

But,  see  also,  TR  170,  Ray  Afllerbach,  Na¬ 
tional  Association  of  Kitchen  Dealers  who 
commented  that  Section  703.2  (c)  and  (d) 
were  sufficient  to  ensure  consumer  awareness- 
®  See,  e.g.,  R  1-6,  55,  Center  for  the  Study 
of  Responsive  Law.  September  16,  1975;  R-l, 
165,  Wisconsin  Governor’s  Council  for  Con¬ 
sumer  Affairs;  TR  149,  Shelby  County  Legal 
Services. 

But  see,  TR  125,  MACAP,  who  emphatically 
supported  the  proposed  provision.  The  panel 
chairman  commented  that:  “We  contend 
that  there  ought  to  be  some  reeponsiblUty 
from  the  nxanufacturer  to  the  dealer  and 
the  servicer  and  that  the  manufacturer  ought 
to  provide  the  people  to  whom  he  sells  and 
the  people  to  whom  he  gives  the  authority 
to  deal  as  an  authorized  dealer.” 

R  1-6,  158,  Connecticut  Citizen’s  Research 
Group  agreed  with  MACAP:  “Particular  stress 
should  be  put  on  the  responsibility  of  large 
discount  centers  to  make  informstkm  con¬ 
cerning  warranties  and  dispute  mechanisms 
readily  available.” 

“  See,  e.g.,  TR  151-152,  Shelby  Coimty  Le¬ 
gal  Services  (cheaper  for  warrantors  to  pro¬ 
vide  stickers  than  providing  the  required  In¬ 
formation  to  retailers) ;  R  1-6,  67-68,  Center 
for  the  Study  to  Responsive  Law,  suggested 
that  if  the  product  were  too  small  for  a 
sticker,  the  FTC  could  grant  an  exception. 
But,  see,  R  1-6, 159,  Brian  Sullivan  comment¬ 
ing  for  Connecticut  Citizen  Research  Group, 
fo\md  stickers  to  be  unnecessary  at  this  time. 
(Warrantors  will  voluntarily  take  steps  to 
make  Mechanism  known) . 

"R  1-6,  68,  Center  for  the  Study  of  Re¬ 
sponsive  Law, 

"See,  e.g^  B  1-8,  147,  Joseph  F.  Thomas, 
Executive  Dlrectcu:.  Wisconsin  Oovemor’s 
Council  for  Consumer  Affairs  felt  media  ad¬ 
vertising  would  create  increased  awareness  of 
the  entire  warranty  system. 


Christopher  Wheeler,  Center  for  tlie 
Study  of  Responsive  Law,  offered  the 
most  detailed  explanation  for  the  neces¬ 
sity  of  media  advertising."  Wheeler 
stressed  that  advertising  would  be  the 
only  certain  way  to  ensure  Mechanism 
visibility.™  He  recommended  that  war¬ 
rantors  be  required  to  engage  in  media 
advertising  at  a  cost  of  at  least  1  per¬ 
cent  of  gross  sales™  since  companies 
routinely  spend  up  to  25  percent  of  their 
gross  sales  in  'product  advertising.™ 
Wheeler  found  the  proposed  require¬ 
ments  too  general  to  be  enforced.™ 
Responding  to  warrantor  and  consum¬ 
er  criticism,  the  Commission  has  revised 
proposed  provision  703.2(d)  to  require 
warrantors  to  take  steps  reasonably  cal¬ 
culated  to  ensure  consumer  awareness  of 
the  Mechanism  at  the  time  warranty  dis¬ 
putes  occur.  The  change  is  designed  to 
balance  concerns  expressed  by  industry 
and  consumer  representatives  on  the 
public  record.  First,  it  offers  warrantors 
fiexibility  lacking  in  the  proposed  pro¬ 
vision.  The  Commission  is  aware  of  gen¬ 
eral  testimony  on  the  public  record  re¬ 
garding  differing  warrantor  distribution 
and  marketing  methods.  Some  warran¬ 
tors  retain  direct  control  over  dealers  or 
service  centers  by  means  of  franchise 
agreements.  This  arrangement  lends  it¬ 
self  easily  to  provision  of  Mechanism  in¬ 
formation  to  retailers  since  the  warran¬ 
tor  may  require  retailers  to  provide  this 
information  by  including  the  require¬ 
ment  as  a  part  of  a  dealer/ warrantor 
agreement.  Varying  methods  of  warran¬ 
tor  control  over  product  distribution  and 
marketing  fall  between  complete  control 
over  retailers  and  none  at  all..The  oppo¬ 
site  end  of  the  spectrum  is  reflected  by 
warrantors  selling  only  to  jobbers.  Here, 
the  warrantor  effectively  maintains  no 
control  over  the  final  distribution  of  his 
product.  Thus,  proposed  provision  703.2 
(d)  may  have  bera  possible  for  some 
warrantors  to  enforce  but  impossible  for 
others  and  would  not  ensure  maximum 
consumer  awareness. 

Warrantors  with  complete  control  over 
product  distribution  and  marketing  may 
wish  'to  provide  Information  to  retailers 
for  distribution  to  consumers;  in  con¬ 
trast,  a  warrantor  selling  only  to  jobbers 
may  wish  to  engage  in  media  advertising 
to  publicize  the  Mechanism’s  existence. 
From  a  public  relations  standpoint. 


•R  1-6,  56-67,  Center  for  the  Study  of 
Responsive  Law. 

"Id.,  Center  tor  the  Study  ot  Responsive 
Law  stated:  “Experience  with  MACAP  in 
some  cities  has  shown  that  single  broadcast 
descriptions  of  MACAP  produce  sudden  and 
direct  dispute  referrals  in  large  numbers. 
The  Maryland  State  Home  Improvement 
Commission  discovered  that  media  publicity 
of  their  existence  and  their  action  against  a 
partlctilar  business  led  to  a  hvige  infiux  of 
(xmiplalnts  against  that  business." 

n  Id.  at  67. 

« Id.  CSRL,  Wheeler  gave  the  Center's  rea¬ 
soning:  “.  .  .  If  compsmles  can  routinely 
spend  up  to  25%  of  the  gross  sales  In  ad¬ 
vertising  the  merits  of  their  products,  they 
can  afford  to  spend  1  percent  telling  the  con¬ 
sumer  what  to  do  should  something  go 
wrong  with  their  product.” 

"Id.  at  56. 
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some  warrantors  may  want  to  publicize 
a  Mechanism  more  than  others.  While 
some  warrantors  may  elect  to  engage  in 
widespread  media  advertising;  others, 
because  of  budgetary  considerations,  may 
wish  to  utilize  alternate  avenues  to  create 
awareness.  Salesmen  may  wish  to  pro¬ 
vide  point  of  sale  material  by  means  of 
posters  or  signs.  Some  warrantors  may 
wish  to  use  product  stickers.  Others  may 
wish  to  pubUcize  a  Mechanism  by  partic¬ 
ipating  in  T.V.  “talk”  shows  or  providing 
materials  for  use  by  cons\imer  column¬ 
ists. 

The  new  provision  effectively  deals 
with  consumer  representatives’  criticism 
that  provision  of  Mechanism  materials 
to  retailers  would  not  sufiBciently  ensure 
consumer  awareness.  Many  different  ave¬ 
nues  can  now  be  utilized  to  ensure  the 
level  of  awareness  desired  by  these  repre¬ 
sentatives.  Criticism  that  the  provision 
is  unenforceable  is  addressed  by  a  new 
provision  under  §  703.7(b)  (1)  which  re¬ 
quires  an  impartial  auditor  to  evaluate 
annually  warrantors’  efforts  to  make 
consumers  aware  of  toe  Mechanism’s  ex¬ 
istence.  Warrantors  incorporating  a 
Mechanism  will  realize  that  to  comply 
with  toe  Rule  they  must  publicize  toe 
Mechanism’s  existence  and  will  be  ac¬ 
countable  annually  for  such  efforts.  Au¬ 
dit  reports  indicating  a  lack  of  reason¬ 
able  efforts  by  toe  warrantor  would  pro¬ 
vide  toe  Commission  with  a  means  to  en¬ 
force  compliance  with  toe  Rule. 

Thxis,  by  offering  warrantors  flexible 
means  of  compl3dng  with  provision 
703.2(d)  and  permitting  warrantors  to 
engage  in  a  variety  of  means  to  publicize 
the  Mechanism’s  existence,  toe  Commis¬ 
sion  has  concluded  that  provision 
703.2(d)  creates  a  reasonable  balance 
between  warrantor  and  consumer  in¬ 
terests.  Objections  to  toe  unenforceabil¬ 
ity  of  toe  provision  have  been  dealt  with 
by  the  addition  of  an  audit  provision 
which  will  provide  toe  Commission  with 
information  as  to  compliance  or  non- 
compliance.  See,  §  703.7(b)  (1),  infra. 
Warrantors  will  be  able  to  balance  cost 
and  public  relaticms  considerations  while 
adhering  to  a  general  requirement  that 
will  result  in  consumer  awareness  of  the 
Mechanism. 

REDRESS  AVAILABLE  DIRECTLY  FROM  THE 
WARRANTOR 

Nothing  contained  in  paragraphs  (b) .  (c) 
or  (d)  of  this  section  shall  limit  the  war¬ 
rantor’s  option  to  encourage  consumers  to 
seek  redress  directly  from  the  warrantor  as 
long  as  the  warrantor  does  not  expressly  re¬ 
quire  consumers  to  seek  redress  directly  freon 
the  warrantor.  The  warrants  shall  proceed 
fairly  and  expeditiously  to  attempt  to  resolve 
all  disputes  submitted  directly  to  the  war¬ 
rantor. 

This  provision  has  been  modified  to 
preserve  a  warrantor’s  option  to  encour¬ 
age  consumers  to  seek  redress  directly 
from  toe  warrantor  so  long  as  he/she 
does  not  expressly  require  consumers  to 
seek  redress  directly  from  the  warrantor. 
The  provision  retains  optional  direct 
access  to  the  Mechanism  for  consumers 
at  any  time  during,  prior  to  or  after  a 
warrantor’s  handling  of  the  complaint. 

The  original  provision  read : 


Nothing  contained  in  paragnq>hs  (b)  (c) 
or  (d)  of  this  section  shall  limit  the  war¬ 
rantor’s  option  to  encourage  consumers  to 
seek  redress  directly  from  the  warrantor;  but 
the  warrants  shall  clearly  and  conspicuously 
disclose  that  access  to  the  Mechanism  Is 
avaUable  without  restriction  at  a  consumers 
option.  The  warrantor  shall  proceed  fairly 
and  expeditiously  to  attempt  to  resolve  all 
disputes  submitted  directly  to  the  warrantor. 

The  Staff  Report  noted  toe  reasoning 
of  the  original  provision; 

Scone  warrantors  may  wish  to  minimize 
Mechanism  costs  by  promptly  handling  dis¬ 
putes  at  the  retaU  or  corporate  level  to  avoid 
referrals  lb  the  Mechanism.  The  proposed 
provision  is  not  Intenaed  to  discourage  nor 
bmrden  current  legitimate  attempts  of  war¬ 
rantors  to  settle  disputed  complaints. 

Scone  warrantors  have  internal  complaint 
handling  processes  which  require  consumers 
to  go  through  various  levels  during  the 
course  of  settlement.  For  example,  automo¬ 
bile  warrantors  sometimes  ask  consumers  to 
go  hrst  to  a  dealer,  then  to  a  factory  or  re¬ 
gional  representative,  and  then  resmii  to  the 
home  office  of  the  warrantor.  It  is  possible 
that  some  niimber  of  consumers  may  elect 
to  use  a  warrantor's  process  only  to  discover 
that  the  process  involves  shuttling  back  and 
forth  between  different  corporate  levels.  An 
example  of  this  is  contained  in  a  letter  from 
a  consumer  to  the  FTC  which  describes 
thirty  separate  unsuccessful  attempts  to 
remedy  a  warranted  auto  transmission  de¬ 
fect.  The  Proposed  Rule  requires  the  dis¬ 
closure  to  the  consumer  that  access  to  the 
Mechanism  is  available  at  any  time  at  a  con¬ 
sumer’s  option. 

In  order  to  prevent  some  consumers  from 
electing  in  good  faith  to  undergo  a  warran¬ 
tor  dispute  settlement  process  which  delays 
and  frustrates  rather  than  exx>edites  dispute 
settlement,  the  proposed  Rule  Included  a 
general  requirement  that  warrantor  com¬ 
plaint  handling  mechanisms  operate  fairly 
and  expeditiously.  As  indicated  earlier  this 
did  not  set  a  new  standard,  but  merely  in¬ 
corporates  the  existing  standard  under  Sec¬ 
tion  S(a)  of  the  FTC  Act.'‘ 

ITie  above  provision  engendered  exten¬ 
sive  favorable  and  unfavorable  eomment 
(m  toe  public  record.  In  response  to  such 
comments,  discussed  infra  in  this  Sec¬ 
tion,  toe  Ctxnmission  has  eliminated  toe 
provision  requiring  warrantors  to  clearly 
and  conspicuously  disclose  that  direct  ac¬ 
cess  to  the  Mechanism  is  always  avail¬ 
able  at  toe  consumer’s  option.  However, 
toe  CcHnmissicm  has  added  a  provision 
that  would  prohibit  a  warrantor  from  ex¬ 
pressly  providing  that  a  consumer  seek 
redress  directly  from  a  warrantor  before 
proceeding  to  toe  Mechanism. 

It  should  be  noted  that  toe  reasoning 
behind  toe  provision  remains  unchanged. 
The  provision  has  been  modified  in  light 
of  the  Act’s  purpose  to  encourage  war¬ 
rantors  to  adopt  Mechanisms  so  that  con¬ 
sumer  warranty  disputes  can  be  settled 
fairly  and  expeditiously.  Comments  from 
industry  representatives  discussed  below 
strongly  indicated  that  warrantor  inter - 
pretatiicxis  of  toe  proposed  provlsi<m 
would  dissuade  warrantors  from  incor¬ 
porating  Mechanisms.  Consumers  would 
have  experienced  no  benefits  from  a  rule 
that  created  no  Mechanisms  for  toe  set¬ 
tlement  of  warranty  disputes.  However, 
our  original  concerns  over  the  possibility 
of  consumer  frustration  and  drop-out 


'*R  1-2-3,  Staff  Report. 


from  internal  warrantor  complaint  han¬ 
dling  procedures  are  refiected  by  toe 
maintenance  of  toe  provision  allowing 
consumers  direct  access  to  the  Mecha¬ 
nism  at  any  stage  of  toe  complaint  pro¬ 
cedure. 

(a)  Industry  Comment  Regarding  Di¬ 
rect  Access.  Industry  representatives 
stressed  that  adoption  of  toe  proposed 
provisiem  would  discourage  warrantors 
from  incorporating  Mechanisms.” 

Many  warrantors  cited  their  present 
internal  complaint  handling  procedures 
with  pride."  Comments  were  received  in¬ 
dicating  that  direct  consumer  access 
would  result  in  atrophy  of  present  war¬ 
rantor  complaint  handling  procedures 
and  destroy  desirable  buyer-seller  rela¬ 
tionships."  A  number  of  industry  repre¬ 
sentatives  requested  that  consumer  use 
of  internal  complaint  handling  proce¬ 
dures  be  required  before  contact  of  toe 
Mechanism."  Some  warrantors  and  con¬ 
sumer  representatives  noted  toe  desir¬ 
ability  of  encouraging  direct  buyer/ seller 
contact.”  A  number  of  comments  indi¬ 
cated  that  consumers  already  resort  to 
toe  retailer/ warrantor  and  would  con¬ 
tinue  to  do  so  in  spite  of  toe  proposed 
Rule  provision.”  One  comment  noted 


™  See,  e.g.,  TR  79,  Dean  Determan,  Council 
of  Better  Business;  R  1-3-1,  247,  J.  C.  Penney 
&  Co.;  TR  1245,  Walker  Manufacturing  Co.; 
TR  1752,  General  Electric;  TR  2057,  Singer 
Sewing  Machine:  TR  1210.  Whirlpool  Cor¬ 
poration;  TR  fl09,*Southem  Furniture  Manu¬ 
facturers  Association. 

See,  e.g.,  TR  1772.  General  Electric;  TR 
1246,  Walker  Manufacturing  Co.;  TR  2474. 
Woolworth  Company;  TR  1215,  Whirlpool 
Corporation;  TR  2068,  Singer  Sewing  Machine 
Corporation;  B  1-3-2,  887,  Bullock’s,  North¬ 
ern  California. 

”  See,  e.g.,  B  1-8-2,  887,  Bullock’s,  North¬ 
ern  California;  R  1-3-3,  815,  Chicago.  Better 
Business  Biireau. 

’■See,  e.g.,  B  1-3-2.  422,  Armstrong  Cork 
Co.;  B  1-3-2.  433.  Defrles  and  Flske,  Chicago. 
Illinois;  TB  810,  Southern  Furnltine  Manu¬ 
facturer’s  Association;  B  1-3-3,  982,  Whirl¬ 
pool  Corporation;  B  1-3-1,  247,  J.  C.  Penney 
&  Co. 

^  See,  e.g.,  TB  1406,  Schwinn  Bicycle  Cor¬ 
poration;  TR  80-81,  Council  of  Better  Busi¬ 
ness  Bureaus;  TR  126,  MACAP;  TR  1314. 
Indianapolis,  Indiana  Better  Business  Bu¬ 
reau;  R  1-6,  87,  National  Consumers  League: 
TB  2058-2057,  Singer  Sewing  Machine:  R 
1-3-1,  254,  Giant  Foods  Corporation;  TR 
2151,  Kit  Manufacturing  Company:  TR  82. 
Council  of  Better  Business  Bureaus;  ’TR  2197. 
Orange  County,  California,  Office  of  Con- 
siuner  Affairs;  TR  2041,  Herschel  Elkins,  Dep¬ 
uty  Attorney  General,  State  of  California; 
TR  2137,  “Consumer  Newsletter”. 

"*  See,  e.g..  TR  2098,  Legal  Aid  Foundation. 
Long  Beach,  Caltfomia;  TR  843-844,  Profes¬ 
sor  Donald  P.  Rothschild,  “Consumer  Help’’, 
Oecage  Washington  University.  Washington. 
D.C.;  TR  1478,  American  Arbitratk>n  Associa¬ 
tion;  R  1-4-1,  621,  MACAP  (indicated  that 
out  of  192  complaints  received  by  MACAP 
during  the  week  of  September  22,  1975,  110 
were  referred  to  manufacturers.  However,  the 
comment  did  not  indicate  which  consumers 
submitting  complaints  had  already  con¬ 
tacted  the  retailer) ;  IR  96,  Council  of  Better 
Business  Bureaus  (Vice  President  Determan 
Indicated  that  50%  of  those  contacting  the 
BBB,  had  already  contacted  the  business); 
TR  2429,  John  Pound,  San  Francisco  Can- 
sumer  Action,  testifled  that  around  10  to  20% 
of  consumers  contacting  his  group  had  failed 
to  contact  the  retailer/seller. 
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that  such  contacts  are  in  the  best  in¬ 
terest  of  warrantors,  retailers  and  sellers 
since  the  strongest  impetus  for  redress  of 
disputes  stems  from  the  good-will  of  both 
warrantors  and  retailers."  Consumer 
representatives  noted  that  some  con¬ 
sumers  may  have  valid  reasons  for  not 
contacting  a  retailer  or  warrantor  upon 
experiencing  a  dispute." 

A  common  reason  cited  by  consumer 
representatives  fearing  an  express  re¬ 
quirement  that  consumers  resort  first  to 
in-house  procedures  was  that  consumers 
might  be  shuttled  back  and  forth  be¬ 
tween  different  corporate  levels."  Com- 


^  TR  1647,  Professor  Lawrence  Feldman, 
University  of  Illinois,  Chicago. 

“Sec,  e.g.,  TR  38,  Cathleen  O’RelUy,  Con¬ 
sumer  FWeratlon  of  America,  commented 
that  some  consumers  may  have  had  par- 
tlcidfu’ly  frustrating  prior  experiences  with  a 
warrantor  or  seller  and  do  not  wish  to  repeat 
a  meaningless  proc^;  TR  844,  Professor  Don¬ 
ald  P.  Rothschild,  “Consumer  Help”,  George 
Washington  University,  Washington,  D.C., 
commented  that  some  consumers  may  be 
hostUe  or  embarrassed.  RothschUd  noted  that 
some  consumers  are  naturally  hostile  after 
discovering  that  a  warrantied  product  is  de¬ 
fective.  Some  consumers  are  unable  to  ad¬ 
vocate  their  dispute.  RothschUd  gave  senior 
citizens  as  an  example  of  those  easily 
frustrated  and  discouraged  by  attempts  to 
remedy  disputes  through  Internal  warrantor 
procedures:  See,  also,  TR  1804,  Consumer 
Fraud  Division,  Cook  County  State  Attorney 
General’s  Office,  Chicago,  Hllnols. 

“  R  1-6,  70,  Center  for  the  Study  of  Respon¬ 
sive  Law,  Christopher  Wheeler  noted  that 
“run-arounds”  by  warrantors  may  not  be  a 
result  of  conscious  policy,  stating  that  : 

“It  is  fundamental  to  understand  that  a 
perceived  “run-around”  is  not  always  the 
result  of  conscious  policy.  Rather  In  a  generic 
sense.  It  is  the  result  of  the  franchiser-fran¬ 
chisee  or  manufacturer-dealer  relationships 
which  have  come  to  dominate  our  market 
structure.  Inherent  In  these  relationships  is 
the  Issue  of  accountability.  Where  the  buck 
finally  stops  becomes  a  central,  dominating 
question.  Thus  with  even  the  best  of  com¬ 
plaint-handling  Intentions,  sellers  on  occa¬ 
sion  must  send  the  consumer  elsewhere  in 
the  corporate  structure  to  get  a  decision  on 
his  claim." 

TR  695,  Cleveland  Citizens  Action  Group; 
TR  937,  Board  of  Freeholders  of  New  Jersey; 
R  605,  AHAM  (consumers  would  not 

undergo  shuttling  If  they  contacted  MACAP) . 
See,  also.  The  record  refiects  comments  from 
consumer  representatives  and  consumers 
noting  the  occurrence  of  the  shuttling 
process: 

R  1-8, 101,  Long  Beach  Department  of  Con¬ 
sumer  Affairs  (consumer  with  a  defective 
dryer  whose  vain  attempts  to  remedy  the  de¬ 
fect  lasted  over  a  year) ;  TR  1805-1815,  Ron¬ 
ald  Rodriguez,  a  consumer  who  testified 
regarding  lengthy  attempts  to  remedy  auto 
tire  defects;  TR  1910-11,  GoveruOT’s  Con¬ 
sumer  Advocate's  Office,  State  of  Illinois, 
(auto  dealer  withholding  warranty  service 
from  an  uninformed  Spanish  speaking  con¬ 
sumer);  TR  1313-1326,  John  Czarneckl,  a 
consrimer  commented  that  his  attempts  o“er 
a  six  month  period  at  various  corporate  levels 
to  remedy  a  water  leak  In  a  new  Plirmouth 
Duster  had  been  unsuccessful:  R  1-5,  185-86, 
Joseph  R.  Holzum,  a  consumer  who  testified 
regarding  vain  attempts  to  Correct  defects  In 
4  electric  stoves  over  5  years:  R  1-5,  237,  Ray 
Lindsey,  Guadalajara,  Mexico,  a  consumer 
who  recounted  unsuccessful  efforts  with  his 
Ford  dealer  and  factory  representatives  to 
correct  front  grill  and  window  problems. 


merits  indicated  that  consumers,  frus¬ 
trated  and  discouraged  by  this  shuttling 
process,  sometimes  drop  their  complaints, 
thus  leaving  some  disputes  unsolved." 

(c)  Alternatives  Available  Without 
Requiring  Consumers  To  Directly  Con¬ 
tact  A  Warrantor /Retailer.  Some  com¬ 
ments  suggested  that  alternative  means 
were  available  to  balance  the  desire  of 
warrantors  to  utilize  internal  complaint 
handling  procedures  thus  minimizing 
costs  and  still  guard  against  consumers 
dropping  out  of  the  complaint  handling 
process.*’^ 

Two  comments  suggested  ''that  the 
Commission  promulgate  rules  for  war¬ 
rantor  internal  complaint-handling  pro¬ 
cedures."  Other  comments  indicated  that 
the  proposed  provision  did  not  bar  war¬ 
rantors  from  encouraging  consumers  to 
use  internal  complaint  handling  proce¬ 
dures  before  resorting  to  the  Mechanism, 
noting  that  contacting  the  warrantor/ 
seller  is  a  natural  tendency  of  consum¬ 
ers.”  Consumer  representatives  com- 


“Scc,  e.g.,  R  1-6,  71,  Christopher  Wheeler, 
Center  for  the  Study  of  Responsive  Law, 
noted  that:  “.  .  .  consumers  will  drop  out  in 
rapid  numbers  as  they  find  they  are  forced 
to  proceed  through  one  corporate  layer  after 
another.  If  the  “run-around”  is  an  inherent 
structural  by-product  of  orir  present  corpo¬ 
rate  structure,  public  poUcy  should  not  ex¬ 
acerbate  it.  Public  policy  should  bypass  it”; 

R  1-8,  165,  Gtovernor’s  CouncU  for  Consumer 
Affairs,  State  of  Wisconsin  which  noted  that: 
“Granted,  many  consumers  are  very  per¬ 
sistent,  but  our  experience  has  been  that  it 
does  not  take  many  obstacles  to  discourage 
the  consumer  In  pursuing  a  complaint  .  .  . 
Some  drop  the  complaints  if  they  face  the 
prospect  of  a  long,  involved  dispute  settle¬ 
ment  procedure;  others  contact  a  govern¬ 
ment  or  independent  consumer  agency  to  in¬ 
tervene  on  their  behalf,  others  do  nothing;” 
Tr  852-853,  Professor  Donald  P.  Rothschild, 
George  Washington  University,  Washington, 
D.C.,  “Consumer  Help”  who  commented  that 
even  with  extensive  follow-up  procedures, 
9%  of  the  3800  consumers  who  complained 
to  the  Center  in  the  past  year  dropped  out 
with  disputes  unresolved.  Rothschild  noted 
that  this  was  a  very  low  figure.  Rothschild 
noted  that  elderly  persons  are  especially  prone 
to  dropping  a  complaint;  R  1-4,  621,  MACAP 
(The  panel  followed  up  on  107  referrals  they 
had  made  to  manufacturers  in  June,  1975. 
Only  thirty-nine  consumers  responded  to  the 
Panel's  request  for  Information  regarding 
the  disposition  of  their  complaint.  Of  those 
responding,  8%  or  3  out  of  the  39,  had  made 
no  attempts  to  contact  the  warrantor) .  See, 
also:  TR  96,  Council  of  Better  Business  Bu¬ 
reaus  ((Consumers  can  become  discouraged  if 
they  contact  the  wrong  person) . 

“  See,  e.g.,  TR  1303,  Indianapolis,  Indiana, 
Better  Business  Bureau  Director  Bay  Dear- 
ing  suggested  that  the  warrantor  should  no¬ 
tify  its  customer  in  writing  stating  the  reason 
for  the  rejection.  ITiat  same  written  notifica¬ 
tion  could  advise  the  customer  that  he  can 
appeal  the  decision  and  set  forth  the  steps 
necessary  to  initiate  such  appeal. 

“See,  eg.,  R  1-6,  91,  National  Consumers 
League;  TR  112,  Council  of  Better  Business 
Bureaus. 

But,  see,  TR  243-244,  Center  for  the  Study 
of  Responsive  Law.  (supported  the  provision 
and  disfavored  the  Commission's  creation  of 
a  tiered  system) . 

"  See,  e  g.,  TR  843-844.  Professor  Donald  P. 
Rothschild,  “Consumer  Help”,  George  Wash¬ 
ington  University,  Washington.  D.C.  (as  a 
practical  matter,  consumers  will  always  have 


ment«d  that  if  the  Mechanism  received 
complaints  from  consumers  who  had  not 
first  contacted  a  retailer  or  a  warrantor, 
nothing  in  the  proposed  Rule  would  pre¬ 
vent  the  Mechanism  from  referring  such 
complaints  to  the  warrantor  for  resolu¬ 
tion."  By  keeping  track  of  complaints 
referred  to  a  warrantor,  the  Mechanism 
would  thus  minimize  consumer  drop¬ 
out."  Administrative  costs,  including  staff 
time  and  recordkeeping,  result  from 
monitoring  such  complaints. 

However,  such  costs  could  be  balanced 
against  the  desirability  of  minimizing 
consumer  drop-out." 

CONCLUSION 

In  response  to  comments  received  on 
the  public  record  regarding  provision 
703.2(d)  requiring  the  warrantor  to 
clearly  and  conspicuously  disclose  that 
direct  access  to  the  Mechanism  is  always 
a  consumer  option,  the  Commission  has 
modified  the  provision.  Warrantors  need 
not  disclose  clearly  and  conspicuously 
that  direct  access  is  optional  but  may  not 
expressly  require  consumers  to  resort  to 
internal  complaint  handling  procedures. 
Objections  by  warrantors  that  the  pro¬ 
posed  disclosure  would  destroy  present 
complaint  handling  procedures,  over¬ 
burden  the  Mechanism,  and  rrault  in 
added  costs  to  warrantors  and  consum¬ 
ers,  have  been  met  by  omitting  the  neces¬ 
sity  for  warrantors  to  clearly  and  con- 


to  use  In-house  procedures):  TR  34,  Con¬ 
sumer  Federation  of  America  suggested  what 
It  considered  to  be  a  non-threatening  dis¬ 
closure  method  to  be  used  If  In-hpuse  pro¬ 
cedures  were  optional: 

“The  law  requires  us  to  Inform  you  of  your 
right  and  the  mechanism  which  will  attempt 
complaint  mechanism  described  above  in 
paragraph  such  and  such.  We  respect  the 
right  and  the  mechanism  which  will  attempt 
to  settle  the  dispute  within  40  days.  However, 
you  may  choose  to  first  contact  our  own  com¬ 
plaint  department  which  has  settled  85  per¬ 
cent  of  all  complaints  to  Uie  satlsflaotlon  of 
the  customer  within  seven  days  at  no  exi>ense 
to  the  customer.  We  encourage  you  to  con¬ 
tact  us  first  because  we  want  to  satisfy  you 
In  the  fairest  and  fastest  way  possible.” 

See,  also,  R  1-6,  51-52,  Center  for  the  Study 
of  Responsive  Law. 

“See,  e.g.,  TR  855,  Professor  Donald  P. 
Rothschild,  “Consumer  Help”,  George  Wash¬ 
ington  University,  Washington,  D.C.  (this 
procedure  would  aid  fair  and  expeditious 
resolution  of  disputes);  TR  706,  Cleveland 
Citizens  Action  Council,  ”. . .  the  warrantor  Is 
free  to  encourage  them 'to  go  through  their 
own  in-house  procedure  ...  [I]t  probably 
saves  money _ ” 

“Sec,  e.g.,  TR  851.  Professor  Donald  P. 
Rothschild,  “Consumer  Help”,  George  Wash¬ 
ington  University,  Washington,  D.C.  (the 
University’s  “Consiuner  Help”  program  fol¬ 
lows  this  procedure) ;  TR  132,  MACAP  Panel 
Member,  John  Rose  testified  that  although 
the  Panel  does  not  follow  up  on  the  com¬ 
plaint,  the  consumer  is  placed  on  the  proper 
track. 

“See,  e.g.,  B  1-4-1,  622,  Comment  of 
MACAP  (10%  savings  in  operating  time  by 
not  tracking  complaints) ;  TR  853,  Professor 
Donald  Rothschild,  “Consumer  Help”,  Geca^ 
Washington  University,  Washington,  D.C. 
(follow-up  procedures  Initially  created  a  cos* 
burden  on  the  “Consumer  Help”  program  but 
the  problem  soon  disappeared) ;  TR  08,  Co\m- 
cll  of  Better  Business  Bureaiis  (costs  would 
not  increase  by  a  significant  amount). 
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spicuously  disclose  the  direct  access  op¬ 
tion.  As  %  result  o£  the  modlficmtlon,  war¬ 
rantors  will  thus  be  eocmiraged  to  In¬ 
corporate  Mechanisms  as  well  as  present 
in-house  ctxnplalnt  handling  procedures. 
With  the  establishment  of  tb^  Mecha¬ 
nisms,  consumers  will  be  able  to  have 
warranty  dilutes  settled  fairly  and  ex¬ 
peditiously. 

However,  the  Commission’s  initial  pro¬ 
vision  allowing  consumers  direct  access 
to  the  Mechanism  has  been  retained  in 
the  final  Rule.  Strong  consumer  support 
for  this  provision  can  be  found  in  the 
Record.  Consumers  may  resort  to  the 
Mechanism  at  any  time,  thus  minimizii^ 
the  possibility  that  some  consumers  may 
be  shuttled  back  and  forth  within  a  cor¬ 
porate  structure  and  drop  out  with  un¬ 
resolved  complaints.  Possibntties  of  in¬ 
creased  complaints  over-burdening  the 
Mechanism  and  increasing  costs  are 
minimized  by  the  Mechanism’s  ability  to 
refer  complaints  to  warrantors  for  set¬ 
tlement  while  working  within  time  con¬ 
straints  imposed  by  the  Rule.  'Thus  added 
protection  to  consiuners  against  dis¬ 
couragement  and  drop-out  has  been  pro¬ 
vided.  Moreover,  warrantors  are  required 
to  handle  disputes  fairly  and  expedi¬ 
tiously. 

’Thus,  the  Commissior.  has  concluded 
that  the  modification  of  the  Rule  is  rea¬ 
sonable  and  necessary  to  ensure  the  bal¬ 
ance  of  warrantor  and  consumer  inter¬ 
ests  envisioned  by  Corgress  in  the  Act. 
The  provision  as  promulgated  maximally 
encourages  warrantors  to  Incorporate 
Mechanisms  while  utilizing  present  in- 
house  complaint  handling  procedures 
but  ensures  that  consumers  do  not  drop 
out  of  a  ijrolonged  and  complicated  com¬ 
plaint  handling  procedure  that  would 
fail  to  settle  warranty  disputes  fairly 
and  expeditiously. 

aiSPUTES  SUBMITTSD  DUECTLY  TO  THX 
WABSANTOR 

(•)  Whenever  a  dispute  Is  submitted  dl- 
re<kty  to  the  wsurantor,  the  warrantor  diall. 
within  a  reasonable  time,  decide  whether, 
and  to  what  extent.  It  will  satisfy  the  con¬ 
sumer.  and  Inform  the  consumer  of  Its  de- 
elsUm.  In  Its  notification  to  the  consumer 
of  Its  decision,  the  -Tarrantor  shaU  Include 
the  Information  required  in  S  703.2  (b)  and 
(c). 

Sectkm  703.2(e>  deals  with  the  war¬ 
rantor's  obligation  to  make  a  decision 
regarding  a  warranty  dispute  submitted 
directly  to  the  warrantor  within  a  rea¬ 
sonable  tin^  and  notify  the  consumer 
of  this  decision.  At  the  same  time,  the 
warrantor  would  provide  informsdicci 
regarding  the  Mechanism  required  by 
Section  703.2  (b)  and  (c) .  The  provision 
promulgated  differs  from  the  proposed 
version.  The  change  reflects  comment 
received  on  the  record  regarding  the 
proposed  provision’s  potential  burden¬ 
someness.  As  a  result,  the  Commission 
has  adopted  an  alteniative  frequently 
proposed  on  the  record.  The  alternative 
provlskm  reduces  a  warrantor’s  bmr- 
dens  to  forward  unresolved  disputes  to 
the  Mechanism.  However,  the  new  pro¬ 
vision  ensures  that  ccmsumers  will  re- 
o^ve  notice  of  a  warrantor’s  decisimi 


and  necessary  information  allowing 
them  to  easily  and  quickly  register  their 
complaints  with  the  Mechanism. 

Secticm  703.2(e)  originally  provided 
that: 

(e)  Whenever  the  warrantor  determines 
that  a  dispute  submitted  directly  to  It  can¬ 
not  be  resolved  to  the  consumer’s  satisfac¬ 
tion,  the  warrantor  shall  Immediately  re¬ 
fer  the  dispute  to  the  Mechanism,  together 
with  any  Information  which  the  Mechanism 
may  require  f<Hr  prompt  resolution  of 
warranty  disputes. 

The  Staff  Report’s  reasoning  for  the 
original  provision  requiring  warrantors 
to  forward  unresolved  complaints  to  the 
Mechanism  was  that  since  the  Mecha¬ 
nism  served  as  the  warrantor’s  oppor¬ 
tunity  to  cure,  he  should  be  obliged  to 
forward  unresolved  disputes  to  the  Mech¬ 
anism.  Materials  received  from  war¬ 
rantors  regarding  such  disputes  could 
be  used  by  the  Mechanism  to  resolve 
these  disputes  witiiin  a  shorter  time, 
thus  reducing  the  Mechanism’s  inves¬ 
tigatory  burden.*^  The  provision  en¬ 
gendered  little  consumer  comment. 
MACAP  favored  the  provision  as  a  state¬ 
ment  of  good  intent  by  the  warrantor.** 
Industry  comments  on  the  provision 
were  generally  unfavorable.**  One  indus¬ 
try  comment  suggested  that  the  provision 
is  burdensome  since  warrantors  have  no 
clear  way  of  determining  whether  con¬ 
sumers  are  satisfied.**  The  provision 
could  thus  discourage  warrantors  from 
incorporating  Mechanisms.**  It  was 
noted  that  frivolous  claims  sometimes 
arise  and  the  necessity  of  forwarding 
such  complaints  could  increase  costs  to 
the  Mechanism  and  warrantors.** 

The  alternative  frequently  suggested 
and  adopted  in  the  final  Rule  was  that 
the  warrantor  should  instead  be  oMiged 
to  notify  the  consumer  of  his  decision 
in  writing  and  provide  information  re¬ 
garding  Mechanism  operations.”  The 
most  persuasive  testimony  on  the  desir¬ 
ability  of  this  altamatlve  was  given  by 
Qerald  Aksen  of  the  American  Arbitra¬ 
tion  Association  (AAA).  Aksen  cited  to 
the  AAA’s  experience  with  New  York 
State’s  No-Fault  Insurance  Program. 
The  program’s  uniform  denial  of  claim 
form  is  sent  to  consumers  upon  the  in¬ 
surance  company’s  decision  to  deny  a 
claim.  Upon  receipt  of  the  company’s 
written  refusal,  the  consumer  fills  out 
the  simple  form  and  mails  it  to  the  AAA 


"  R  1-3-3,  964. 

•R  1-4-1,  385,  MACAP;  But.  tee.  R  l-«. 
143,  New  Toxk  City  Office  of  Consiimer  Af- 
f»lrs  (opposed  the  origins!  provision  for 
forwarding  the  dispute  without  first  obtain¬ 
ing  th?  consumer’s  consent) . 

•*But  see,  R  1-3-1,  290,  Unlcm  Carbide 
Corporation  (si^gested  that  the  phrase 
“immediately  forward"  be  dianged  to 
“jMromptly  fOTward”) . 

••  R  1-4-1,  50«.  AHAM;  R  1-4-1,  4S,  NAPlf. 

•»  R 1-3-1,  68-«4.  Mohasco. 

■‘’TR  1302,  Indianapolis,  Indians  Bettor 
Bustnees  Bureau;  B  1-4-1,  96,  NEMA;  TR 
84-86,  Coundi  of  Better  Bustnees  Bureaus. 

"’TR  1302,  IndianapcRis,  Indians  Bettsr 
Business  Bureau;  R  1-3-S.  188,  Chicago,  Illi¬ 
nois  Better  Bielness  Burssu;  TR  85-86, 
(X>uncil  of  Better  Business  Bureaus. 


to  commence  srMtrstkm  proceedings." 
Aksen  suggested  the  written  denial  of  a 
warranty  dispute  would  provide  the 
Mechanism  with  a  firm  basis  to  begin 
investigatory  work  on  the  dispute." 

While  reducing  burdens  on  the 
Mechanism  and  warrantor  whlrii  might 
discourage  establishment  of  Mecha- 
ntems,  the  modified  provision  provides 
consumers  with  notice  of  the  warrantor’s 
decision  respecting  a  dispate  and  infor¬ 
mation  regarding  the  Mechanism.  More¬ 
over,  written  denial  of  a  dispute  will  give 
the  Mechanism  a  starting  point  from 
which  to  begin  investigation. 

ADDmONAL  WARRANTOR  DUTIXS 

(f>  The  warrantor  ahall;  (1)  respond  fully 
and  {MTompily  to  reasonable  requssta  by  the 
Mechauiain  for  information  relating  to  dia- 
putes; 

Paragraph  (f)  ensures  a  warrantor’s 
good  faith  cooperation  with  the  Mech¬ 
anism  he  has  elected  to  serve  as  his  op¬ 
portunity  to  cure.  Since  the  Act  speci¬ 
fies  that  the  Mechanism  shall  settle 
warranty  disputes  fairly  and  expedi¬ 
tiously,  the  warrantor  must  assist  the 
Mechanism  in  any  reasonable  ways  that 
would  help  the  Mechanism  comply  with 
the  Rules.  With  the  exception  minor 
changes  in  language  in  703.2(f) ,  the  pro¬ 
vision  has  been  adopted  as  proposed. 

As  proposed,  paragraph  703.2(1)  (1) 
provided  that  the  warrantor  respond 
fully  and  promptly  to  requests  by  the 
Mechanism  for  information.  In  the 
course  of  investigating  and  settling  war¬ 
ranty  disputes,  the  Mechanism  might  re¬ 
quire  additional  information  from  the 
warrantor  on  various  facets  of  the  dis¬ 
pute.  Under  the  proposed  Rule,  the 
Mechanism  would  have  only  40  days  from 
receipt  of  the  dispute  to  decide  the  dis¬ 
pute.  If  a  warrantor  were  to  refuse  to 
provide  information  necessary  for  the 
Mechanism’s  decision,  the  Mechanism 
could  be  delayed  in  settling  a  dispute  and 
thereby  fall  to  comply  with  the  proposed 
Rule.  Thus,  good  faith  by  the  warrantor 
implies  full  and  complete  cooperation  to 
requests  made  by  the  Mechanism  for  the 
purpose  of  settling  warranty  rihguit** 
Minor  changes  have  been  effected  in  the 
wording  of  the  section  in  response  to 
commentA  received  on  the  record.  The 
word  “reasonable”  has  been  added  to  re¬ 
quests  made  by  the  Mechanisins  to  war¬ 
rantors  for  information.  Moreover,  such 
requests  must  be  related  to  disputes.  The 
addition  of  these  terms  was  suggest^  by 
conunents  stating  that  the  provision  in 
its  orighial  form  might  be  burdensome 
and  discourage  some  warrantors  from  es¬ 
tablishing  Mechanisms."*  The  Commis¬ 
sion  has  concluded  that  changes  in  the 
language  of  Section  703.2(f)  (1)  are  rea- 
scmable.  The  section  now  provides 
the  warrantor  respond  to  reasonable  re¬ 
quests  by  the  Mechanism  for  informatlan 
relating  to  the  dispute. 


"TR  1482-1486,  American  Arbitration  As¬ 
sociation, 
o/d.  atl485 

^R  1-4-1,  48.  NAFM;  R  1-4-1.  83,  NBMA 
R  1-3-1,  390,  Union  Carhhto  Oorporatton; 
But,  tee,  R  1-4-1,  608,  AHAM,  (section  un¬ 
necessary). 
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(f)  (2)  upon  notification  of  any  decision  of 
the  Mechanism  that  would  require  action  on 
the  part  of  the  warrantor.  Immediately  notify 
the  Mechanism  whether,  and  to  what  extent, 
warrantor  will  abide  by  the  decision; 

nils  provision  has  been  promulgated 
as  proposed.  The  Staff  Report  on  the  pro¬ 
vision  indicated  that: 

Failure  of  the  warrantor  immediately  to 
notify  the  Mechanism  whether  and  to  what 
extent  it  wUl  abide  by  the  Mechanism’s  de¬ 
cision  would  again  show  a  lack  of  good  faith 
by  the  warrantor  In  the  Mechanism  It  has 
elected  as  his  right  to  cure.  Under  the  pro¬ 
posed  Rule,  the  warrantor  will  have  known 
of  the  existence  of  the  dispute  and  have  had 
more  than  a  month  to  consider  Its  actions  re¬ 
garding  a  Mechanism  decision.  Under  the  pro¬ 
posed  Rule,  the  Mechanism  has  40  days  to 
decide  the  dispute,  obtain  a  decision  from  a 
wrairantor  as  to  whether  the  warrantor  will 
abide  by  the  decision,  and  notify  the  con¬ 
sumer  of  his  decision.  Were  the  warrantor 
to  delay  notification  of  the  Mechanism  of  his 
decision,  the  Mechanism,  operating  as  war¬ 
rantor’s  right  to  cure,  would  fail  to  comply 
with  the  proposed  Rule. 

Failure  to  notify  the  consumer  of  the  war¬ 
rantor’s  intended  actions  would  further  delay 
consumers  from  seeking  legal  remedies 
created  under  Title  I  of  the  Act  since  pas¬ 
sage  of  the  40  days  ends  warrantor’s  right  to 
cure.  Since  the  consumer  has  made  a  deci¬ 
sion  or  been  required  to  forebear  suit  In 
<M'der  to  affOTd  the  warrantor  a  right  to  cure, 
further  delays  from  the  Mechanism  because 
of  warrantor  failure  to  reply  would  be  un¬ 
reasonable.'*^ 

The  provision  engendered  few  com¬ 
ments  on  the  public  record.'"  The  provi¬ 
sion  appears  necessary  to  ensure  the 
Mechanism’s  ability  to  comply  with  the 
Rule.  Moreover,  the  Commission  has  con¬ 
cluded  that  since  warrantors  have  elected 
to  Incorporate  Mechanisms,  it  is  reason¬ 
able  to  require  warrantors  to  aid  the 
compliance  of  their  duly-incorporated 
Mechanisms  by  immediate  notification  as 
to  a  warrantor’s  decision  to  accept  or  re¬ 
ject  a  Mechanism  decision. 

,(f)  (3)  perform  any  obligations  It  has 
agre^  to. 

Paragraph  (f )  (3)  of  the  Rule  is  pro¬ 
mulgated  as  proposed.  ’Ihe  provision 
would  require  warrantors  to  perform  any 
obligations  agreed  to.  The  warrantor  is 
not  bound  to  abide  by  the  decisions  of 
the  Mechanism  even  though  he  has  in¬ 
corporated  the  Mechanism  into  the  terms 
of  the  written  warranty. 

’The  rationale  for  the  provision  was  in¬ 
dicated  in  the  Staff  Report  : 

While  the  warrantor  may  decide  not  to 
aMde  by  some  of  the  decisions  of  Its  duly 
Incorporated  Mechanism,  upon  Its  notifica¬ 
tion  by  the  Mechanism  and  agreement  to  per¬ 
form,  fairness  requires  that  the  warrantor 
be  bound  to  perform  such  agreed-to  obliga¬ 
tions. 

At  the  time  of  notification,  the  warrantor 
was  free  to  decide  to  abide  or  not  to  abide 
by  the  decision  of  the  Mechanism.  The  Mech¬ 
anism,  compeUed  by  the  Rule  to  decide  a 
warranty  dispute  within  40  days,  must  have 

R  1-2-3,  955-957,  Staff  Report. 

«“  See,  e.g.,  R  1-4-1,  48,  NAPM  (‘  immedi¬ 
ately”  unnecessarily  harsh);  R  1-3-1,  290 
Union  Carbide  (“promptly”  not  “Immedi¬ 
ately”);  R  1-4-1,  606,  AHAM  (provision  un¬ 
necessary)  . 


already  notified  the  consumer  of  the  war¬ 
rantor’s  decision  to  perform.  Thus,  assured 
by  the  Mechanism  that  the  warrantcur  would 
perform,  the  consumer  would  have  delayed 
seeking  legal  redress  created  under  ’Title  X 
of  the  Act.  FaUure  of  the  warrantor  to  per¬ 
form  agreed-to  obligations  would  mean  that 
warranty  disputes  were  not.  In  fact,  settled 
fairly  and  expeditiously  by  the  warrantor’s 
Mechanism,  would  delay  consumers  from 
seeking  legal  remedies  available  after  the  40 
days  had  passed,  and  would  show  lack  of  good 
faith  on  the  part  of  the  warrantor.'* 

Only  two  comments  were  received  on 
the  proposal.  Virginia  Elnauer,  OfBce  of 
Consumer  Affairs,  HEW.  asked  that  the 
Commission  require  a  warrantor  to  state 
in  the  warranty  to  what  extent  he/she 
agreed  to  abide  by  Mechanism  deci- 
sions.'“ 

’The  Commission  promulgates  Section 
703.2(f)(3)  as  proposed  and  has  deter¬ 
mined  from  the  Record  that  the  provi¬ 
sion  requiring  warrantors  to  perform 
obligations  incurred  as  a  result  of  incor¬ 
porating  a  Mechanism  is  reasonable. 

GOOD  FAITH  REQUIBEMENT 

(g)  The  warrantor  shall  act  In  good  faith 
In  determining  whether,  and  to  what  extent, 
it  will  abide  by  a  Mechanism  decision. 

Paragraph  703.2(g)  imposes  a  general 
good  faith  requirement  on  warrantors 
with  regard  to  determinations  to  abide 
by  Mechanism  decisions.  It  has  been  pro¬ 
mulgated  as  proposed.  The  rationale  for 
the  provision  was  indicated  in  the  Staff 
Report: 

Warrantors  can  choose  whether  or  not  to 
incorporate  a  Mechanism  Into  the  terms  of 
a  written  warranty  as  their  opportunity  to 
cure.  Additionally,  they  may  choose  one  of  a 
number  of  different  types  of  Mechanisms 
which  suit  their  partievUar  commercial  needs 
and  complaint  handling  patterns.  Warran¬ 
tor’s  incorporation  of  a  particular  Mech¬ 
anism  indicates  that  he.  In  good  faith,  con¬ 
sidered  that  the  particular  Mechanism 
chosen  would  fairly  and  expeditiously  settled 
warranty  disputes  Involving  his  firm.  Thus, 
since  the  warrantor  has  made  a  conscious 
choice  to  Incorporate  a  particular  Mechanism 
into  the  terms  of  his  written  warranty,  he 
should  act  in  good  faith  toward  such  a  Mech¬ 
anism  and  agree  to  abide  by  a  substantial 
number  of  Its  decisions. 

While  the  consumer  Is  delayed  from  seek¬ 
ing  legal  remedies  created  under  Title  I  of  the 
Act  because  of  mandatory  utUlzatlon  of  the 
Mechanism,  the  warrantor  has  had  the  op¬ 
portunity  to  decide  both  whether  or  not 
to  incorporate  a  Mechanism  and  to  choose 
among  a  variety  of  Mechanisms. 

A  warrantor’s  fallvire  to  act  In  good  faith 
toward  his  chosen  Mechanism  would  bar  the 
Mechanism  from  settling  warranty  disputes 
fairly  and  expeditiously  and  serve  only  to 
delay  and  frustrate  consumers  from  seeking 
legal  remedies,  thus  contravening  the  basic 
purpose  of  the  Act.'* 

'«  R  1-2-3,  967-958,  Staff  Report. 

'“TR  16,  Virginia  Knauer,  Office  of  Con¬ 
sumer  Affairs,  HEW.  But,  see,  R  1-4-1,  506, 
AHAM  (provision  unnecessary) . 

'®R  1-2-3,  968-959,  A  number  of  existing 
third-party  complaint  handling  mechanisms 
cite  a  high  rate  of  compliance  by  warrantors. 
AUTOCAP  states  that  no  auto  dealer  has  ever 
refused  to  abide  by  the  panel’s  decision. 
MACAP  contends  nearly  85%  of  decisions  are 
complied  with  by  warrantors.  FICAP  states 
that  manvifactvuers  generally  go  along  with 
their  decisions. 


Comments  received  on  the  record  re¬ 
garding  the  provision  were  mixed.  In¬ 
dustry  representatives  indicated  resist¬ 
ance  to  imposing  a  good  faith  require¬ 
ment  on  warrantors  but  not  consumers.'" 
’Two  Industry  representatives  indicated 
that  the  requirements  was  superfiuous,'" 
and  noted  that  good  faith  would  always 
depend  on  the  goodwill  of  the  warran¬ 
tor.'"  Two  comments  indicated  that  the 
provision  as  proposed  seeed  incorrectly 
to  imply  that  decisions  of  the  Mechanism 
were  binding  on  the  warrantor.**  One 
comment  suggested  that  the  Rule  include 
a  prima  facie  “good  faith”  defense  for 
warrantors  in  FTC  or  possible  court 
actions."* 

Consumer  representatives  commented 
that  the  provision  as  written  was  too 
general  to  permit  effective  enforcement.*" 
One  conunent  suggested  that  in  deter¬ 
mining  damages,  a  court  be  allowed  to 
consider  the  fact  that  the  warrantor  had 
failed  to  abide  by  a  decision  he/she  had 
agreed  to.'“  One  consumer  representative 
suggested  that  a  warrantor  ^  obliged  to 
abide  by  85%  of  all  decisions  made  by 
the  Mechanism,'^  However,  another  con¬ 
sumer  representative  noted  that  consum¬ 
ers  may  submit  groundless  complaints."* 

Comments  received  on  the  record  re¬ 
garding  Section  703.2(g)  have  led  the 
Commission  to  conclude  that  the  provi¬ 
sion  fairly  balances  consumer  and  war¬ 
rantor  interests  and  is  therefore  promul¬ 
gated  as  proposed.  Since  the  warrantor 
has  incorporated  a  Mechanism  which  de¬ 
lays  consumers  from  seeking  available 
legal  remedies,  it  should  be  obliged  to 
abide  in  good  faith  by  decisions  made  by 
its  incorporated  Mechanism.  However,  a 
general  “good  faith”  requirement  rather 
than  a  percentage  figure  allows  the  war¬ 
rantor  not  to  comply  with  an  occasional 
invalid  decision.  ’The  decision  to  refrain 
from  setting  a  percentage  requirement 
connotes  a  reluctance  to  establish  a  fig¬ 
ure  that  might  encourage  a  minimum 
standard.  Valid  disputes  might  be  re¬ 
jected  by  some  warrantors  as  exceeding 
the  nximber  required  by  percentage 
figures.  Some  warrantors  may  wish  to* 
commit  themselves  to  abiding  by  100% 
of  Mechanism  decisions.  ’The  Rule  does 
not  preclude  this  desirable  possibility. 
Moreover,  no  workable  alternatives  were 
suggested  on  the  record  that  would  meet 
consumer  criticisms  regarding  generality 
yet  ensxire  that  a  percentage  figure 
would  not  become  a  fixed  mininniim 

Consumer  interests  are  preserved  by 
the  “good  faith”  requirement  of  acqui- 

'*See,  e.g.,  R  1-3-2,  379,  Alcan  Building 
ProduetB;  R  1-4-1,  96-97,  NEMA. 

'*See,  eg.,  R  1-4-1,  83,  NRMA;  R  1-4-1, 
49,  NAF5f. 

'*  See,  e  g.,  TR  648,  NRMA. 

'»  See,  e  g.,  R  1-3-1,  63,  Mohasco;  R  1-6-1, 
578,  Quarles  &  Brady,  Milwaukee,  Wisconsin. 

"•TR  353,  Warranty  Review  Corporation. 

'"See,  e.g.,  TR  2625,  San  Francisco  Bar 
Committee  on  Consumer  Rights;  R  1-6,  53, 
Center  for  the  Study  of  Responsive  Law. 

See,  e.g.,  TR  2525,  San  Francisco  Bar 
Committee  on  Consumer  Rights. 

i"R  1-6,  63,  Center  for  the  Study  of  Re¬ 
sponsive  Law. 

"*  TR  2432,  San  Francisco  Consumer  Action 
(10%  of  the  Inqiiirles  submitted  to  SFCA 
are  groundless) . 
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escence  In  decisions  by  warrantors.  As 
prevtously  discussed,  supra,  at  77,  con¬ 
sumer  criticisms  as  to  enforceability  were 
not  persuasive.  Using  audit  reports  to 
gauge  compliance,  the  Commission  will 
be  able  to  proce^  a^nst  warrantors 
not  acting  in  “good  faith”  by  ^ploying 
the  same  methods  used  in  dealiiig  with 
FTC  Act  Section  5(a)  actions. 

COMPLIANCE  WITH  OTHER  MECHANISM 
REQXTIREMENTS 

(h)  The  werrantoir  shall  comply  with  any 
reasonable  requirements  Imposed  by  the 
Mechanism  to  fairly  and  expeditiously  restive 
warranty  disputes. 

Paragraph  (h)  is  a  general  require¬ 
ment  designed  to  enable  the  Mechanism 
to  require  warrantors  to  comply  with  any 
requirements  Imposed  in  the  interest  of 
fair  and  exiieditious  resolution  of  war¬ 
ranty  disputes.  Because  of  comments 
received  on  the  record,  the  word  “reason¬ 
able”  has  been  added  to  those  require¬ 
ments  which  may  be  Imposed  by  the 
Mechanism  on  warrantors.  The  provision 
was  included  to  permit  Mechanisms  to 
provide  for  the  particular  needs  that  will 
arise  with  their  establishment.  Thus,  the 
requirement  provides  for  the  possibility 
of  miscellaneous  housekeepbig  require¬ 
ments  or  other  needs  of  various  Mecha¬ 
nisms.  Pew  comments  were  received  on 
the  provision.  One  comment  criticized 
the  provision’s  openendedness  and  felt 
it  might  discourage  warrantor  establish¬ 
ment  of  Mechanisms  since  the  Mecha¬ 
nism  was  implicitly  free  to  impose  any 
requirements  on  the  warrantor.™  To 
prevent  the  possibility  of  Mechanisms 
imposing  unreasonaUe  requirements  on 
warrantors,  the  provision  has  been  modi¬ 
fied  to  require  warrantors  to  comply  with 
reasonable  requirements  of  the  Mecha¬ 
nism. 

MINIMUM  REQUIREMENTS  OF  THE 
MECHANISM 

Minimmn  requirements  for  infcumal 
dispute  settlement  Mechanisms  are  set 
out  in  Sections  703.3-703.8.  A  warrantor 
Is  jETOhibited  by  Section  703.2(a)  from 
lnecMp(»ating  a  Mechanism  Into  the 
terms  (rf.  a  written  warranty  which  does 
not  comply  with  these  requirements. 

The  Staff  Report  states; 

Sactlcma  703A-703A  are  designed  to  per¬ 
mit  any  form  of  Mechanism  that  can  settle 
dteputes  fairly  and  expedttloualy.  General 
performance  requirements  are  used  whenever 
possttac;  detaUed  procedural  and  other  re¬ 
quirements  arc  only  specified  irtxen  neces¬ 
sary  either  to  ensure  fair  and  expeditions 
settlement  of  disputes  or  to  allow  the  Com¬ 
mission  to  fulfill  enforcement  responsi¬ 
bilities.^ 

Much  conunent  was  directed  to  the  gen¬ 
eral  approach  taken  by  the  Commission 
as  well  as  to  specific  provisions. 


^  See,  e.g..  TR  IS,  Vtx^nla  Knauer,  Office 
of  Consumer  Affal^  H£W;  R  1-3-1.  290, 
Union  Carbide  Oorporatloii;  B  1-4-1.  49, 
NAFM;  See  also.  B  1-4-1,  96,  NZaJA  Csugges- 
tlon  that  me  Mechanism  he  free  to  tsqxKe 
adriltlnnal  requirements  on  consumers) .  But 
see,  R  1-4-1,  506,  AHAM  (opposed  the  re¬ 
quirement  as  superfluous) . 

“•  B  1-3-8,  961. 


Comments  were  generally  directed  to 
the  issue  of  whether  the  proposed  Rule 
struck  the  appropriate  balance  between 
“general  performance  requirements”  and 
“detailed  procedural  and  other  require¬ 
ments.”  One  consumer  group  strwigly 
objected  to  many  of  the  performance  re¬ 
quirements.™  Several 'Other  groups  sup¬ 
ported  the  balance  of  these  require¬ 
ments.™ 

On  the  other  hand  many  warrantors 
and  industry  groups  protested  that  the 
minimum  requirements  of  the  Mech¬ 
anism  were  far  too  complex  and  costly.™ 
In  response  to  this  criticism  the  Commis¬ 
sion  has  made  revisions  in  many  of  the 
provisions  to  eliminate  burdens  not  es¬ 
sential  to  fair  and  expeditious  settlement 
of  disputes. 

A  few  industry  groups  suggested  that 
mmre  flexibility  should  be  built  into  the 
Rule  by  means  of  a  Commission  certifi¬ 
cation  procedure  which  would  be  an 
alternative  to  the  requirements  of  Sec¬ 
tions  703.3  through  703.8.™  These  com¬ 
ments  were  unpersuasive.  Maintaining 
a  required  certification  procedure  for  any 
group  desiring  to  be  named  as  a  Mecha¬ 
nism  complying  with  Part  703  would  be 
a  great  burden  on  the  Commission.  It 
would  also  place  an  unnecessary  burden 
on  prospective  Mechanisms,  since  they 
would  no  doubt  be  required  to  make 
formal  submissions  of  relevant  proce¬ 
dural  and  other  documents  to  the  CTcan- 
mission.  The  Commission’s  role  is  to  set 
out  the  minimum  requirements  for  those 
interested  in  offering  illO  Mechanisms, 
which  it  has  done  in  Part  703.  The  Com¬ 
mission,  through  its  staff,  has  in  the  past 
provided  guidance  for  th^  bound  by  its 
Rules,  and  it  will  continue  to  do  so  in  the 
future 

One  final  general  suggestion  was  of¬ 
fered  by  the  National  Consumers  League, 
which  advocated  that  some  of  the  spe¬ 
cific  provisions  should  be  waived  by  the 
Commission  if  necessary  to  allow  a  gov- 
ermnent  agency  to  set  up  a  complying 
Mechanism.™  Since  the  government 


■^R  1-6,  40-50,  Tha  Center  for  the  Study 
of  Reaponslve  Law  In  Its  prepared  testimony 
stated; 

“One  of  the  haste  ^diorteomlngs  of  the  pro- 
poaed  Rules  la  their  gmerallty.  In  section 
after  section  general  goals  have  been  sub¬ 
stituted  for  clearly  worded  minimum  stand¬ 
ards.  WhUe  such  goals  are  thought  to  have 
the  ostensible  benefit  of  encouraging  flexl- 
blltty,  they  win  have  the  unintended  effect 
of  creating  confusion,  misunderstanding  and 
nltlmately  frustration  for  those  who  most 
respond  to  the  rules  as  well  as  for  those  irtio 
must  enforce  them.  Ifflnlnram  standards, 
therefore,  are  needed  to  establish  at  least  a 
baseline  for  performance." 

^TR  2236,  Long  Beach  Department  of 
Oonsumer  Affairs;  TR  343,  San  nwnclsco 
Consumer  Action. 

*R  1-3-1,  73,  Qnren,  Merritt,  Sogg  ft 
CotEsn;  B  1-3-1,  283,  Union  Carbide;  B  1-3-1, 
403,  Zenith;  R  1-3-1,  720,  Massey-Ferguaon; 
R  1-3-1.  854,  General  Eleetrte;  R  l-»-l.  901, 
363-64,  Whirlpool;  R  1-4-1,  31-33,  GAMA; 
R  1-4-1,  79.  MRMA;  R  1-4-1,  133.  KA/CBO; 
R  1-4-1,  583,  Amerlean  Apparel  Manufactur¬ 
ers  Association. 

>»TR  87.  CBBB;  R  1-4-1,  366-57,  NAHB. 

^  R  1-6,  89-90,  National  Consumers 

League. 


agffilcies  which  expresaed  a  willingness 
to  be  named  as  Mechanisms  felt  they 
ooukf  easfly  comply  with  all  of  the  re¬ 
quirements,™  a  waiver  proviskm  Is  not 
Included  in  the  Role. 

703.3  Mechanism  Organtzatton.  Funding 

AND  BrATTINQ 

(a)  The  Mechanism  shall  be  funded  and 
competently  staffed  at  a  level  sufficient  to 
ensure  fair  and  expedltloua  resolution  of 
all  disputes,  and  ^all  not  charge  consumers 
any  fee  tor  use  of  the  Mechanism. 

This  paragraph  requires  that  the 
Mechanism  must  have  sufficient  staff 
and  funds  to  perform  all  the  functions 
required  by  other  sections  of  the  Rule 
within  the  prescribed  time  limits.  The 
staff  must  be  competent  to  gather  the 
information  necessary  (or  a  fair  decision 
in  each  dispute.  Competence  includes 
knowing  what  information  is  necessary 
in  each  dispute  and  being  al:te  to  get 
that  information  without  placing  undue 
burdens  on  the  consumer.  Some  Mech¬ 
anisms  would  require  larger  budgets 
and  a  different  staff  compositioa  than 
othera  For  example,  a  Mechanism  that 
actively  engaged  in  mediation  might  cost 
more  per  dispute  than  a  Meehanlam  tiiat 
limited  Itself  to  gathering  facts  and 
deciding  disputes.  The  higher  costs  of 
the  first  Mechanism  would  be  due  not 
only  to  the  greater  number  oi  sAaJt  hours 
Invested  in  each  di^iNite  but  also  to  the 
need  to  hire  staff  persons  who  were 
qualified  to  perform  the  medlatioi  func¬ 
tion  fairly. 

Only  a  few  comments  were  directed  to 
the  first  portion  of  this  paragraph. 
MACAP  and  AHAM  (a  MACAP  sponsor) 
both  praised  the  proviskm  as  written. 
MACAP  feit  that  it  “would  give  us  more 
leverage  with  the  sponsors  in  requesting 
funds  as  the  need  arises.”  ™  AHAM 
thought  the  rule  was  “admirable  in  its 
setting  forth  goals  in  such  a  way  as  to 
aUew  leeway  in  aidiievlng  the  goals.”  ^ 

Objeetions  were  received  from  NRMA 
and  NAFM  that  i-  would  be  impossible 
to  determine  beforehand  the  amount  of 
funds  necessary  to  ensure  fair  and  ex¬ 
peditious  resolution  disputes,  so  this 
IHuvision  should  be  modified  by  a  phrase 
such  as  “reasonably  calculated”.™  The 
proviskm  as  written  would  require  war¬ 
rantors  to  initially  fund  the  Mechanism 
at  a  level  estimated  to  be  sufficient.  If 
it  appeared  at  some  later  date  that  this 
amount  was  Inadequate,  the  warrantors 
would  have  to  increase  the  funding.  As 
MACAP  argued.  Medianisma  need  a 
clause  such  as  this  to  use  few  leverage 
when  requesting  additional  funds  neces¬ 
sary  to  their  operation  from  warran¬ 
tors.™  The  weakening  language  lug- 
geited  by  NAFM  and  NRMA  would 
greatly  reduce  this  leverage  and  might 
harm  tibe  Mechanism’S  ability  to  handle 
an  eaees  fairfy  and  expeditloiBiy.  TTiere- 
fore,  the  Rule  was  not  changed. 


» TR  31W7-3I98.  Ovang*  Oounty  Office  ot 
Consumer  Affairs;  TR  333S-23aft  Long  Beach 
Dept.  Of  OoaeeaMr  AflWrs. 

■■R  t-4-i.  m. 

>*R  1-4-1,  337. 

»»  B  1-4-1.  49;  R  1-4-1,  88. 

“•B  1-4-1, 887. 
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The  last  clause  of  this  paragraph  pro¬ 
hibits  the  Mechanism  from  charging 
consiuners  any  fee  to  use  the  Mechanism. 
This  provision  is  not  expressly  required 
by  the  Act,  although  Section  110  speaks 
of  Congressional  policy  to  encourage 
loarrantors  to  establish  informal  dispute 
settlement  procedures,  which  implies 
that  the  funding  of  these  procedures 
should  be  on  the  warrantor.  The  Confer¬ 
ence  Report  Is  silent  on  this  point.  The 
sole  reference  to  this  subject  in  the  legis¬ 
lative  history  is  found  in  the  House  Re¬ 
port,"  which  is  relevant  to  interpreta- 
Uon  of  Section  110  of  the  Act,  because 
the  conferees  adopted  the  House  version 
of  Section  110.  The  House  Report  states: 
“The  rules  prescribed  by  the  PTC  with 
respect  to  such  informal  dispute  settle¬ 
ment  procedures  must  also  prohibit  sad¬ 
dling  the  consumer  with  any  costs  which 
would  discourage  use  of  the  proce¬ 
dure.”  "  This  indicates  a  legislative  in¬ 
tent  to  prohibit  placing  burdens  on  the 
consumer  which  would  cause  the  con¬ 
sumer  to  either  drop  out  of  the  proce¬ 
dure  or  not  enter  the  procedure  at  all. 

The  Rule  does  permit  placing  some 
costs  on  consiuners.  The  burden  is  on  the 
consumer  to  initially  notify  the  Mech¬ 
anism  of  the  dispute,  and  the  consumer 
must,  under  Section  703.5(c)  provide  the 
Information  needed  by  the  Mechanism  to 
falrhr  resolve  the  dispute.  Additionally, 
under  Section  703.5(c)  the  consumer 
must  bear  the  cost  of  developing  and  sub¬ 
mitting  any  rebuttal  evidence.  This 
might  include  the  cost  of  consulting  ex¬ 
perts,  taking  photographs,  getting  state¬ 
ments  from  witnesses,  and  copying  doc- 
umente.  Also,  if  the  consiuner  wants  cop¬ 
ies  of  imy  Mechanism  records  relating  to 
the  dispute,  under  Section  703.8(d)(2), 
the  consumer  may  be  required  to  bear  the 
cost. 

Except  for  the  cost  of  notifying  the 
Mechanism  and  the  cost  of  complying 
with  reasonable  requests  for  necessary 
Information,  all  of  the  costs  which  the 
Rule  allows  to  be  placed  on  the  consumer 
are  voluntary  costs,  in  that  if  the  con¬ 
sumer  decides  not  to  bear  them,  the 
Mechanism  wUl  still  render  a  decision. 
For  example,  although  lack  of  rebuttal 
evidence  may  affect  the  decision,  it  will 
not  effect  the  Mechanlsm’s4uty  to  render 
a  decision.  Also,  the  Mechanism  will  ren¬ 
der  a  decision  whether  or  not  the  con¬ 
sumer  elects  to  pay  for  a  copy  of  the  file. 
This  cost  may  discourage  the  consumer 
from  pursuing  other  avenues  of  redress, 
but  it  will  not  affect  the  consumer’s  use 
of  the  Mechanism. 

The  Rule  allows  some  voluntary  costs 
while  minimizing  involuntary  costs,  be¬ 
cause  involuntary  costs  are  ones  that 
would  cause  consumers  to  either  not  uti¬ 
lize  the  Mechanism  or  to  drop  out  before 
completion  of  the  procedure.  Involuntary 


^  R  1-2-3,  1036;  Conference  Report  to  ac¬ 
company  8.  356,  8.  Rep.  No.  98-1408,  93rd 
Cong..  2d  8688.  (1974). 

ui  R  1-2-3,  lO'n,  House  Committee  on  In¬ 
terstate  and  Foreign  Commerce.  Report  to 
accompany  Hit.  7917,  HJt.  Rep.  No.  93-1107, 
93d  Cong.,  2d  Sees.  (1974). 

‘»R  1-2-3,  1116. 


costs  are  the  costs  to  which  the  language 
of  the  House  Report,  quoted  above,  is 
directed. 

As  the  Staff  Report  noted,  existing  in¬ 
formal  dispute  settlement  mechanisms 
such  as  MACAP,  PICAP,  AUTOCAP,  and 
BBB  do  not  charge  fees  to  consumers, 
and  it  is  the  general  consensus  of  these 
groups  that  charging  fees  would  discour¬ 
age  consumer  use  of  Mechanisms." 

Numerous  comments  were  directed  to 
this  clause  on  fees.  They  were  fairly 
equally  split  between  those  who  favored 
allowing  fees  and  those  who  opposed  it. 
with  warrantors  taking  the  former  posi¬ 
tion  and  consumers  the  latter. 

Many  warrantors  felt  that  the  Mech¬ 
anism  should  be  allowed  to  charge  a  fee 
of  $25  or  less,"  which  the  Mechanism 
would  have  discretion  to  refund."  The 
major  purpose  of  the  fee  would  appar¬ 
ently  be  to  discourage  consumers  from 
bringing  frivolous  complaints  to  the 
Mechanism."  This  idea  was  supported  by 
only  one  consumer  witness,"  who  also 
felt  that  charging  a  fee  might  discourage 
some  frivolous  complaints. 

On  the  other  hand,  other  consumer 
witnesses  supported  the  idea  of  no  fee  to 
consumers."  Some  asserted  that  a  fee 
would  deter  consumer  use  of  the  Mech¬ 
anism,"  and  some  further  felt  that  a  fee 
would  be  unfair  since  the  warrantor  has 
the  ability  to  force  the  consumer  to  use 
the  Mechanism  before  pursuing  certain 
other  remedies."  Finally,  the  American 
Arbitration  Association  which  currently 
charges  fees  for  its  arbitration  services, 
stated  that  in  view  of  the  fact  that  Mech¬ 
anism  decisions  would  not  be  binding,  it 
would  be  unfair  to  charge  consumers  a 
fee." 

In  summary,  warrantors  favor  a  fee  to 
discourage  frivolous  complaints  and  par¬ 
tially  to  defray  the  cost  of  the  Mecha¬ 
nism.  Consumer  representatives  oppose  a 
fee  because  it  would  discourage  many 
complaints,  non-frivolous  as  well  as  friv¬ 
olous.  The  Commission  agrees  that  a  fee 
would  reduce  the  number  of.  frivolous 
complaints,  but  also  agrees  with  CBBB 
which  stated:  “Wdl,  our  view  on  this 
whole  issue  is  that  while  you  may  end  up 
with  a  few  frivolous  complaints  by  not 
charging,  by  and  large  you  would  dis¬ 
courage  more  complainants  from  coming 
in  with  the  kind  of  disputes  we  handle  if 


“»R  1-2-3,  964. 

“IR  1-3-1,  165,  Lear  Slegler;  R  1-3-3,  927- 
28,  Amana;  TR  6S-64.  NAHB;  TR  831-832. 
Quren,  Merritt.  8qgg  &  Cohen;  TR  1983- 
1984,  Markel  Electrical  Products. 

u*  R  1-3-3,  165;  R  1-3-2,  378,  Alcan  Build¬ 
ing  Products;  TR  63-64;  TR  1983. 

“•R  1-4-1,  624-26,  NAHB;  TR  64-65;  TR 
831;  TR  1480-1481.  AAA. 

“*TR  2222-25,  Long  Beach  Dept,  ol  Con¬ 
sumer  Affairs. 

^  R  1-6,  19,  National  Consumer  Law  Cen¬ 
ter;  R  1-6,  158,  Conn.  ClUzen  Research 
Group;  R  1-8,  148,  Wls.  Governor’s  CoimcU 
for  Consumer  Affairs;  TR  870-872,  Donald  P. 
RothschUd;  TR  1480-1482,  AAA;  TR  2081- 
2082,  2102,  Legal  Aid  Foundatlcm  of  L<aig 
Beach;  TR  2271,  Calif.  Citizens  Action 
Council. 

“•R  1-6,  19;  TR  871-872;  TR  2102. 

UT  R  1-6,  19;  TR  2081-2082. 

’“TR  1480-1482. 


you  did  charge.”  "  This,  coupled  with  the 
facts  that  the  warrantor  can  compel  the 
consumer  to  use  the  Mechanism  and 
that  Mechanism  decisions  are  not  legally 
binding,  mandates  that  no  fee  be  charged 
to  the  consumer. 

INDEPENDENCE  OF  THE  MECHANISM 

(b)  The  warrantor  and  the  sponsor  of  the 
Mechanism  (If  other  than  the  warrantor) 
shall  take  all  steps  necessary  to  ensiu’e  that 
the  Mechanism,  and  its  members  and  staff, 
are  sufiBciently  insulated  from  the  warrantor 
and  the  sponsor,  so  that  the  decisions  of  the 
members  and  the  performance  of  the  staff 
are  not  influenced  by  either  the  warrantor 
or  the  sponsor.  Necessary  steps  shall  Include, 
at  a  minimum,  committing  funds  in  advance, 
basing  personnel  decisions  solely  on  merit, 
and  not  assigning  conflicting  warrants  or 
sponsor  duties  to  Mechanism  staff  persons. 

This  paragraph  states  the  general  re¬ 
quirement  that  the  Mechanism  must  be 
organized  so  as  to  avoid  the  possibility 
that  the  decisions  of  the  members  or  the 
actions  of  the  staff  (.e.g.,  information 
gathering,  mediation)  could  be  controlled 
or  infiuenced  by  the  warrantor  or 
sponsor. 

Two  industry  groups  criticized  the  gen¬ 
eral  approach  taken  by  the  first  sentence 
of  this  paragraph.  Bo^  the  National  As¬ 
sociation  of  Furniture  Manufacturers 
(NAFM)  and  NRMA  suggested  deleting 
this  provision  arguing  that  it  was  un¬ 
necessary."  This  is  the  only  portion  of 
the  Rule  dealing  with  staff  performance. 
Since  competence  of  staff  is  critical  to 
the  fair  and  expeditious  handling  of  dis¬ 
putes,  this  provision  remains  unchanged. 

Several  comments  requested  clarifica¬ 
tion  as  to  whether  certain  entities  such 
as  warrantor  subsidiaries."  trade  asso¬ 
ciations,"  and  law  firms"  could  act  as 
Mechanisms.  As  the  Staff  Report  indi¬ 
cated,  the  Rule  is  not  intended  to  specify 
the  structure  of  the  Mechanism.  It  states : 
“[Section  703.3(b)]  is  stated  as  a  per¬ 
formance  requirement  so  as  not  to  ex¬ 
clude  some  forms  of  Mechanisms  that 
might  be  capable  of  fairly  and  expedi¬ 
tiously  settling  disputes.”"  It  further 
provides:  “Two  ba^c  tsrpes  of  mecha¬ 
nisms  are  envisioned  by  the  Act  and  by 
Uils  Rule — mechanisms  established  by 
individual  warrantors  and  mechanisms 
established  by  groups  of  warrantors.”  " 
These  two  sentences  make  it  clear  that 
the  form  of  a  Mechanism  is  unimportant. 
It  can  be  totally  supported  by  one  war¬ 
rantor  ie.a.,  a  subsi^ary  of  the  warran¬ 
ts)  ,  it  can  be  supported  by  a  group  of 
warrantors  ie.g.,  a  trade  association) ,  or 
it  can  be  an  independent  orgsmization 
that  contracts  with  one  or  more  war¬ 
rantors  to  handle  disputes  (.e.g.,  a  law 
firm).  The  important  point  is  whether 
the  Mechanism  satisfies  the  performance 
requirement  of  “sufficiently  insulated”. 


»»TR  107-108. 

R  1-4-1,  50;  R  1-4-1, 83. 
ta  TR  349,  Warranty  Review  Corp. 
i“R  1-3-3,  1106,  Kit  Manufacturing;  R  1- 
4-1,  283,  Specialty  Equipment  Manufacturers 
Assn. 

R  1-3-1, 51.  North  American  Phillips. 

»«»R  1-2-3, 966. 

“R  1-2-3,  966. 
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Of  course,  a  Mech^mism  that  is  supported 
by  a  single  warrantor  will  have  to  take 
special  precautions  to  ensiu^  sufficient 
insulation. 

The  second  sentence  of  Paragraph  (b) 
lists  several  steps  which  must  be  taken 
to  insulate  the  Mechanism.  The  proposed 
Rule  mentioned  these  steps  but  did  not 
require  them.  No  criticism  was  directed 
at  these  steps,  and  one  consumer  group 
argued  that  these  three  items  were  essen¬ 
tial.^  The  Commission  has  concluded 
that  these  steps  at  a  minimum  are  nec¬ 
essary  elements  of  insulation.  Therefore, 
the  provision  now  makes  them 
mandatory. 

The  rest  of  the  comments  relating  to 
this  paragraph  came  from  consmner  rep¬ 
resentatives  who  wanted  more  specificity 
as  to  necessary  insulation.  Several  as¬ 
serted  that  Mechanism  staff  should  not 
be  drawn  from  any  of  the  warrantors’ 
operating  divisions  and  should  pro¬ 
vide  no  service  to  warrantors  other  than 
dispute  settlement."*  The  prohibition 
against  “assigning  conflicting  warrantor 
or  sponsor  duties  to  Mechanism  staff 
persons”  adequately  responds  to  this 
concern. 

Two  consumer  groups  proposed  that 
'the  length  of  time  which  funds  must  be 
committed  in  advance  should  be  speci¬ 
fied."*  Since  the  necessary  time  period 
might  vary  greatly  among  different  forms 
of  Mechanisms,  the  Rule  does  not  specify 
it.  Under  the  Rule  adequacy  of  any  time 
period  will  be  judged  by  the  “sufficient 
insulation”  standard. 

Other  suggestions  for  specificity  were 
as  follows;  Mechanism  offices  and  staff 
totally  separated  from  warrantor  and 
sponsor  offices  and  staff"®,  two  year 
term  for  members tenured  position  for 
head  of  staff  renewable  every  3  years  “*, 
and  prohibition  of  Mechanism  staff 
working  for  warrantors  during  the  3 
years  prior  and  the  3  years  subsequent  to 
Mechanism  emplosmient."*  The  Com¬ 
mission  has  declined  to  make  such  pro¬ 
visions  mandatory  for  two  reasons.  First, 
there  is  great  benefit  in  allowing  inno¬ 
vation  among  Mechanisms,  and  not  fore¬ 
closing  any  form  of  Mechanism  that  can 
fairly  and  expeditiously  settle  disputes. 
Second,  there  is  insufficient  support  on 
the  record  that  these  items  are  essen¬ 
tial  to  ensure  fairness. 

OTHER  MECHANISM  REQUIREMENTS 

(c)  The  Mechanism  shall  lnq)oee  any  other 
reasonable  requirements  necessary  to  ensiire 


R  1-6,  62,  CSRL. 

“'R  1-6,  249-60,  consumer;  TR  16,  Vir¬ 
ginia  Knauer,  Office  of  Consumer  Affairs, 
HKW;  TR  156,  Shelby  County  Legal  Services 
Assn. 

1*8  TR  698,  Cleveland  Citizen  Action  Move¬ 
ment. 

1*8  TR  35,  CFA  (annuaUy) ;  TR  698,  Cleve¬ 
land  Citizen  Action  Movement  (6  months). 

““Pro— R  1-6,  52-53,  CSRL;  TR  2095- 
2096,  Legal  Aid  Foimdatton  of  Long  Beach. 
Con— R  1-4-1,  607-08,  ARAM;  TR  126-127, 
MACAP;  TR  1225-1226,  Whirlpool. 

“1 R  1-2-3, 1429,  CSRL. 

i»/d. 

TR  35.  CPA;  TR  247,  CSRL. 


that  the  members  and  staff  act  fairly  and 
expedltlotisly  in  each  dlq;>ute. 

The  Rule  sets  the  general  requirements 
that  are  needed  for  fair  and  expeditious 
settlement  of  disputes,  but  does  not  at¬ 
tempt  to  specify  details,  because  the 
Commission  recognizes  that  these  may 
be  different  for  each  Mechanism.  This 
paragraph  places  on  the  Mechanism  the 
duty  to  specify  the  details  necessary  to 
ensure  that  the  Mechanism,  whatever 
its  form.  compUes  with  the  general  re¬ 
quirements  of  this  Rule.  For  example, 
the  Mechanism  will  have  to  set  rules 
governing  budgeting,  selection  and  as¬ 
signment  of  personnel,  and  the  operation 
of  the  information  gathering  (and  medi¬ 
ation)  and  decision  making  processes.  As 
long  as  these  rules  result  in  a  Mecha¬ 
nism  operation  that  complies  with  the 
other  requirements  of  thLs  Rule,  this 
paragraph  is  satisfied. 

Little  comment  was  directed  at  this 
provision.  MACAP  gave  it  strong  sup¬ 
port."®  One  criticism  was  that  it  appear^ 
to  give  the  Mechanism  unlimited  au¬ 
thority  to  impose  requirements  on  war¬ 
rantors  and  sponsors."®  To  remedy  this 
the  word  “reasonable”  was  added  to 
modify  “requirements”,  consist^t  with 
the  Commission’s  intent  in  the  proposed 
provision;  and  the  paragraph  was  re¬ 
vised  to  apply  only  to  “members  and 
staff”  rather  than  to  “members,  staff 
and  warrantors”,  the  language  used  in 
the  proposed  Rule. 

Section  703.4  Qualification  of 
Members 

Section  703.4  specifies  the  required 
characteristics  of  that  person  or  those 
persons  actually  deciding  a  dispute.  The 
Act  requires  the  Commission  to  provide 
for  participation  in  Mechanisms  by  in¬ 
dependent  or  governmental  entities. 
Section  703^.4  sets  the  minimum  require¬ 
ments  for  this  t3rpe  of  participation 
which  are  necessary  for  fair  settlement 
of  disputes. 

INDEPENDENCE  FROM  PARTIES 

(a)  No  member  deciding  a  dispute  shall  be : 

(1)  A  party  to  the  dispute,  or  an  employee 
or  agent  of  a  party  other  than  for  purposes 
of  deciding  disputes;  or 

(2)  A  person  who  Is  or  may  become  a  party 
In  any  legal  action,  including  but  not  Umlted 
to  class  actions,  relating  to  the  product  or 
complaint  In  dispute,  or  an  employee  or  agent 
of  such  person  other  Uian  for  purposes  of 
deciding  disputes. 

For  purposes  of  this  paragraph  (a)  a  per¬ 
son  shall  not  be  considered  a  “party”  solely 
because  he  or  she  acquires  or  owns  an  In¬ 
terest  In  a  party  solely  for  Investment,  and 
the  acquisition  or  ownership  of  an  Interest 
which  Is  offered  to  the  general  pubUc  shall 
be  priina  fade  evidence  of  Its  acquisition  or 
ownership  solely  for  Investment. 

Paragraph  (a)  excludes  those  persons 
who  either  have  or  may  have  a  direct 
interest  in  the  dispute,  and  anyone  di¬ 
rectly  r^ted  to  those  persons.  The  sec¬ 
ond  part  of  Paragraph  (a)  is  designed 
to  exclude  those  persons  who  would  have 
a  direct  interest  in  a  class  action  or  other 
type  of  legal  action  that  might  arise 
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relating  to  the  product  or  complaint  in 
dispute.  Warranty  complaints  may  in¬ 
volve  a  generic  problem  with  a  prcxluct 
that  could  result  in  a  class  action  or  a 
legal  action  against  perstms  other  than 
the  warrantor.  For  example,  a  generic 
problem  in  a  warrantor’s  product  could 
result  in  a  class  action  by  numerous  con¬ 
sumers  against  the  warrantor  and  all 
distributors  and  retailers  of  the  war¬ 
rantor’s  product.  Section  703.4(a)  (2) 
would  exclude  not  only  the  warrantor 
and  the  initial  consumer,  but  also  all 
other  consumers  and  all  distributors  and 
retailers  of  that  particular  product. 

Only  one  witness  criticize  the  total 
exclusion  of  parties  from  a  role  in 
decision-making.  Alcan  Building  Prod¬ 
ucts  felt  that  the  warrantor  should  have 
a  one-third  vote  in  any  decision  relating 
to  one  of  its  products."*  Since  relevant 
input  will  be  received  from  the  warrantor 
during  the  investigation  and  mediation 
phases  of  complaint  handling,  the  Com¬ 
mission  is  not  persuaded  that  the  war¬ 
rantor  should  be  allowed  additional  in¬ 
put  and  a  vote  during  the  decision  phase. 

Paragraph  (a)  is  intended  only  to  ex¬ 
clude  those  persons  with  a  direct  interest 
in  the  dispute.  Therefore,  the  last  sent¬ 
ence  indicates  that  persons  holding  a 
stock  or  other  interest  in  a  party  which 
is  held  solely  for  investment  are  not  in¬ 
tended  to  be  excluded.  Tlie  fact  that  the 
interest  is  publicly  offered  is  prima  facie 
evidence  of  its  acquisition  solely  for  in¬ 
vestment.  In  cases  where  the  interest  is 
substantial  or  is  used  for  control,  or  in¬ 
fluence,  the  prima  facie  showing  would 
be  rebutted. 

Differing  viewpoints  were  presented  on 
this  provision.  One  trade  association 
want^  this  exception  expanded  to  allow 
members  to  pa^cipate  in  a  profit- 
sharing  plan  operated  by  the  Mechanism 
or  the  warrantor.®"  On  the  other  hand, 
several  consumer  representatives  oo- 
jected  to  any  exception  for  stockhold¬ 
ers,"*  and  one  went  so  far  as  to  suggest 
that  Paragraph  (a)  should  be  broadened 
to  exclude  families  of  stockholders. 
Finally,  two  industry  representatives 
argued  that  stock  ownership  in  a  war¬ 
rantor  would  not  bias  a  member,  so  the 
provision  was  correct  as  written."  After 
considering  all  of  the  record  comment, 
the  Commission  has  determined  that 
this  provision  strikes  the  appropriate 
balance. 

INDEPENDENCE  FROM  COMMERCIAL 
INTEREST 

(b)  VTben  one  or  two  members  ere  de¬ 
ciding  a  dispute,  all  shall  be  persons  having 
no  direct  invcHvement  in  the  manufacture, 
distribution,  sale  or  service  of  any  product. 
When  three  or  more  members  are  deciding 
a  dilute,  at  least  two-thirds  shall  be  per¬ 
sons  having  no  direct  involvement  in  the 
manufacture,  distribution,  sale  or  service 
of  any  product.  “Direct  involvement”  sbaU 
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not  Include  acquiring  or  owning  an  interest 
solely  for  Investment,  and  the  acquisition  or 
ownership  of  an  Interest  which  Is  offered  to 
the  general  public  shaU  be  prlma  facto 
evidence  of  Its  acquisition  or  ownership  solely 
for  Investment.  Nothing  contained  In  this 
section  shall  jx-event  the  members  from  con¬ 
sulting  with  any  persons  knowledgeable  In 
the  technical,  commercial  or  other  areas 
relating  to  the  product  which  Is  the  subject 
of  the  dispute. 

(c)  Members  shall  be  persona  interested 
In  the  fair  and  expeditious  settlement  of 
consumer  disputes. 

Section  110(a)  (2)  of  the  Act  requires 
“participation  in  such  procedure  by  In¬ 
dependent  or  governmental  entities”. 
The  Conference  Report  uses  the  terms 
“independent”  and  “consumer”  inter¬ 
changeably,  and  goes  on  to  define  inde¬ 
pendent  entity  as  “one  which  is  not  un¬ 
der  the  control  of  any  party  to  the  dis¬ 
pute”.'"  In  addition  the  House  Report 
states  that  these  independent  or  govern¬ 
mental  entities  must  be  “completely  im¬ 
partial”.'**  Paragraph  (b)  satisfies  this 
legislative  intent  by  requiring  that  at 
least  two-thirds  of  the  persons  deciding 
a  dispute  shall  be  persons  having  no 
direct  commercial  interest. 

Two  witnesses  supported  the  Rule’s 
definition  of  independence — “no  direct 
involvement  .  .  .”,  because  members 
should  be  “entirely  free  of  industry  con¬ 
trol  or  influence”  and  “industry  domi¬ 
nation”  should  not  be  allowed.'" 

Many  of  the  witnesses  were  critical 
of  the  definition,  because  it  either  ex¬ 
cluded  too  many  persons  or  did  not  ex¬ 
clude  enough.  Some  were  of  the  opinion 
that  the  provision  would  not  ensure  that 
at  least  some  members  were  concerned 
with  the  consumer’s  interests.'**  To 
remedy  this  without  imduly  hampering 
the  process  of  selecting  members.  Para¬ 
graph  (c)  was  added  to  the  Rule.  This 
provision  is  similar  to  requirements  of 
some  existing  informal  dispute  settle¬ 
ment  groups.'"  It  sets  a  performance  re¬ 
quirement  which  can  be  used  by  the 
Commission  to  ensure  that  the  Mecha¬ 
nism  members  are  protecting  consumers’ 
rights  within  the  Mechanism. 

Two  consumer  groups  recommended  a 
provision  which  would  prohibit  members 
from  being  employed  by  warrantors  for 
a  certain  period  of  time  prior  to  or  sub¬ 
sequent  to  being  members.'"  No  other 
comments  were  received  on  this  proposal, 
and  the  Commission  finds  that  such  a 
far-reaching  prohibition  as  this  is  not 
necessary  to  ensure  that  members  are 
persons  who  will  decide  fairly.  Para¬ 
graph  (c)  achieves  the  same  result  with¬ 
out  excluding  countless  people  who  might 
render  excellent  decisions. 

Two  (xxnments  recommended  reducing 
the  scope  of  the  “direct  Involvwnent” 
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definition  by  changing  the  word  “prod¬ 
uct”  to  “consumer  product” '"  or  “prod¬ 
ucts  involved  in  the  dispute”.*"  Since  the 
purpose  of  this  provision  is  to  minimize 
the  Mechanism’s  producer  bias,  and  not 
simply  consumer  producer  bias,  and  even 
the  appearance  of  producer  bias,'*  these 
comments  were  unpersuasive. 

One  further  comment  came  from  the 
CBBB,  which  recommended  use  of  a  sys¬ 
tem  similar  to  the  one  now  in  use  to  select 
arbitrators.'™  They  allow  the  business  and 
the  consumer  in  each  case  to  choose  the 
arbitrator  from  a  list  that  is  sent  out 
prior  to  the  hearing.  The  list  contains  the 
names  of  a  group  of  arbitrators  together 
with  information  as  to  their  backgrounds 
and  affiliations.  This  system  may  be 
workable  for  disputes  handled  on  a  local 
level  by  a  group  such  as  the  BBB,  but  im¬ 
posing  it  as  the  only  system  on  all  tjqpes 
of  Mechanisms  does  not  appear  to  be 
warranted.  The  Rule  does  not  prohibit  a 
Mechanism  from  using  this  method  to 
select  members  to  decide  a  dispute  from 
among  the  persons  that  satisfy  the  re¬ 
quirements  of  Section  703.4. 

The  requirement  that  two-thirds  of 
the  deciders  be  independent  received  a 
few  comments  ranging  from  one  advocat¬ 
ing  total  independence to  several  pro¬ 
posing  little  or  no  independence.'"  None 
of  the  testimony  convinced  the  Commis¬ 
sion  that  it  should  alter  the  two-thirds 
requirement,  which  comports  with  the 
standards  set  by  se\'eral  existing  mecha¬ 
nisms.'™ 

In  Paragraph  (b) ,  as  in  Paragraph  (a) , 
the  intent  is  to  exclude  only  those  with  a 
direct  interest.  Therefore,  those  holding 
an  interest  solely  for  investment  are  not 
deemed  to  have  a  direct  commercial  in¬ 
terest.  For  the  same  reasons  as  those 
stated  in  the  discussion  of  Paragraph 
(a) ,  the  Commission  has  determined  that 
this  strikes  the  appropriate  balance. 

Some  testimony  indicated  that  the 
final  sentence  of  Paragraph  (b),  which 
expressly  allows  the  members  to  use  con¬ 
sultants,  is  necessary  for  a  fair  decision 
in  some  disputes.  Two  industry  witnesses 
complained  that  Paragraph  (b)  excludes 
from  being  members  many  persons  whose 
technical  expertise  would  be  useful  and 
possibly  necessary  to  decide  many  dis¬ 
putes.'™  The  “consultants”  sentence  en¬ 
sures  that  expertise  such  as  this  will  not 
be  lost  even  though  these  persons  will 
not  have  a  vote  in  the  decision-making 
process. 

Section  703.5  Operation  or  the 
Mechanism 

Sections  703.3  and  703.4  prescribe  the 
general  requirements  for  the  organiza¬ 
tion  of  the  Mechanism.  Section  703.5,  on 
the  other  hand,  sets  out  the  specific  re- 
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quirements  which  the  Mechanism  must 
satisfy  each  time  it  is  notified  of  a  dis¬ 
pute.  This  section  is  specific,  but  it  con¬ 
tinues  the  basic  policy  of  the  Rule  which 
is  in  setting  performance  goals  whenever 
possible,  where  such  goals  can  be 
achieved  by  using  whatever  means  the 
Mechanism  finds  most  suited  to  its  par¬ 
ticular  form  of  organization  and  com¬ 
plaint  patterns. 

WRITTEN  PROCEOXJRES 

(a)  The  Mechanism  shall  establish  written 
operating  procedures  which  shall  Include  at 
least  those  items  specified  in  the  paragraphs 
{h)-(j)  of  this  section.  Copies  of  the  written 
procedures  shall  be  made  available  to  any 
person  upon  request. 

This  paragraph  requires  that  the 
Mechanism  adopt  a  set  of  operating  pro¬ 
cedures  which  includes  at  least  the  items 
specified  in  the  following  paragraphs  of 
Section  703.5.  It  is  expected  that  these 
procedures  will  set  out  in  detail  the  or¬ 
ganization  of  the  Mechanism  and  the 
means  it  will  use  to  achieve  the  required 
performance  goals.  The  procedures  must 
also  Include  the  Mechanism’s  policies 
with  respect  to  openness  and  confiden¬ 
tiality  of  records,  as  required  in  Section 
703.8(b).  These  procedures  must  be  in 
writing  and  copies  must  be  provided  to 
anyone  upon  request.  This  is  to  ensure 
that  persons  Interested  in  using  the 
Mechanism  or  reviewing  its  operation 
will  be  aware  of  how  it  is  intended  to 
operate. 

No  criticisms  were  directed  at  this  pro¬ 
vision  and  one  existing  mechanism  in¬ 
dicated  that  the  requirement  was  reason¬ 
able.'" 

NOTIFICATION  OP  PARTIES 
(b)  ITiX)!!  notification  of  a  dispute,  the 
Mechanism  shall  Immediately  Inform  both 
the  warrantor  and  the  consumer  of  receipt 
of  the  dispute. 

The  specific  step-by-step  procedure 
for  handling  a  dispute  begins  .with  this 
paragraph,  which  requires  that  the 
Mechanism  acknowledge  receipt  of  the 
dispute  to  both  parties.  As  the  Staff  Re¬ 
port  indicates,  the  purpose  of  this  re¬ 
quirement  is  to  reduce  consumer  dropout 
which  may  result  from  frustration  over 
an  unanswered  complaint.*" 

This  paragraph  received  little  com¬ 
ment.  MACAP  again  commented  that 
this  requirement  was  reasonable.*"  One 
state  official  felt  it  was  important  for 
the  Rule  to  allow  state  or  local  consumer 
protection  agencies  to  invoke  the  Mecha¬ 
nism  on  behalf  of  the  consumer.*"  Para¬ 
graph  (b)  does  not  limit  the  persons 
from  whom  notification  of  a  dispute  may 
come.  It  may  come  from  -the  consumer, 
the  warrantor,  or  a  representative  of 
either  party.  The  Mechanism  must  begin 
to  exercise  its  duties  when  it  receives 
notification  from  a  responsible  person 
acting  on  behalf  of  either  party. 

As  proposed,  this  paragraph  contained 
an  additional  clause  which  required  the 
Mechanism  to  “supply  to  consumer  with 
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a  description  of  the  procedures  and  time 
limits  adhered  to  by  the  Mechanism” 
along  with  the  acknowledgement.  Two 
Industry  comments  pointed  out  that  the 
necessary  information  on  the  Mecha¬ 
nism  will 'already  be  contained  in  the 
materials  accompansdng  the  product  as 
required  by  Section  703.2(c)  (3)  and  (4) 
and  that  the  consumer’s  major  interest 
at  the  time  of  dispute  is  obtaining  a  res¬ 
olution  rather  than  learning  about  pro¬ 
cedures.*”  On  the  basis  of  the  record, 
the  Commission  adopts  this  view  and 
has,  therefore,  deleted  this  clause  from 
Section  703.5(b). 

INFORMATION  GATHERING 

(c)  Hie  Mechanism  shall  investigate, 
gather  and  organize  all  information  neces¬ 
sary  for  a  fair  and  expeditious  decision  in 
each  dispute.  When  any  evidence  gathered 
by  or  submitted  to  the  Mechanism  raises  is¬ 
sues  relating  to  the  number  of  repair  at¬ 
tempts,  the  length  of  repair  periods,  the  pos¬ 
sibility  of  unreasonable  use  of  the  product, 
or  any  other  issues  relevant  in  light  of  Title  1 
of  the  Act  (or  rules  thereunder),  including 
issues  relating  to  consequential  damages,  or 
any  other  remedy  under  the  Act  (or  rules 
thereimder),  the  Mechanism  shall  investi¬ 
gate  these  Issues.  When  Information  which 
will  or  rftay  be  used  in  the  decision,  submit¬ 
ted  by  one  party,  or  a  consultant  under 
I  703.4(b),  or  any  other  sovirce  tends  to  con¬ 
tradict  facts  submitted  by  the  other  party, 
the  Mechanism  shall  clearly,  accurately,  and 
completely  disclose  to  both  parties  the  con- 
•  tradlctory  information  (and  its  source)  and 
shall  provide  both  parties  an  opportunity  to 
explain  or  rebut  the  information  and  to 
submit  additional  materials.  The  Mecha¬ 
nism  shall  not  require  any  information  not 
reasonably  necessary  to  decide  the  dispute. 

This  paragraph  places  the  burden  on 
the  Mechanism  to  gather  all  of  the  infor¬ 
mation  necessary  for  a  fair  decision  in 
esuih  dispute.  It  is  expected  that  the 
Mechanism  will  place  some  of  this  bur¬ 
den  on  the  parties  in  the  form  of  reason¬ 
able  requests  for  information.  The  bur¬ 
den  is,  however,  initially  placed  on  the 
Mechanism  and  unreasonable  requests 
will  not  be  permitted.  The  provision  goes 
on  to  list  several  items  of  information 
that  might  be  relevant  and,  therefore, 
necessary  for  a  fair  decision.  The  items 
listed  relate  to  duties  of  the  warrantor 
and  the  consumer  mentioned  in  the  Act. 
The  list  is  not  intended  to  be  exclusive. 
When  any  of  these  issues  or  any  other 
issue  relevant  under  the  Act  or  the  war¬ 
ranty  is  raised  by  the  evidence,  the  Mech¬ 
anism  must  investigate  it.  Finally,  this 
paragraph  requires  the  Mechanism  to 
give  the  parties  an  opportunit^r  to  rebut 
any  contradictory  information  which 
may  be  used  in  the  decision. 

MACAP  stated  that  this  provision  was 
reasonable'."®  One  witness  went  beyond 
this  and  asserted  that  proper  investiga¬ 
tion  and  development  of  a  record  is  es¬ 
sential  for  Mechanism  effectiveness."* 
Such  a  record  not  only  increases  the  like¬ 
lihood  that  any  decision  will  be  fair,  but 
also  encourages  settlement  by  showing 
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the  parties  that  there  are  two  sides  to 
the  dispute."* 

Most  of  the  critics  of  this  paragraph  as 
it  was  proposed  did  not  object  to  the  idea 
of  an  investigation  requirement,  but  were 
concerned  that  the  language  used  could 
be  interpreted  to  place  too  great  a  bur¬ 
den  on  the  Mechanism."*  Only  one  wit¬ 
ness  foimd  fault  with  the  provision  as  a 
whole."*  He  felt  that  the  information 
should  be  gathered  and  presented  to  the 
Mechanism  by  the  parties  as  in  any  other 
adversary  proceeding.  As  a  practical  mat¬ 
ter,  Mechanism  decisions  will  be  based  on 
evidence  submitted  by  the  parties.  How¬ 
ever,  the  Mechanism  is  in  the  position  of 
knowing  what  evidence  has  been  submit¬ 
ted  and  what  evidence  is  still  necessary  at 
any  point  in  time,  so  the  investigatory 
burden  is  placed  initially  on  the  Mech¬ 
anism. 

One  witness  complained  that  the  pro¬ 
vision  was  too  general  and  the  scope  of 
the  investigation  was  without  limita¬ 
tion."®  Other  witnesses  protested  that 
the  Mechanism  should  not  have  to  im- 
dertake  a  major  investigation  of  each 
case,  but  shoiUd  have  discretion  to  ad¬ 
just  the  scope  of  the  investigation  to  the 
significance  of  tiie  issues.*”  The  Rule 
does  allow  the  Mechanism  to  vary  the 
scope  of  the  investigation  from  dispute 
to  dispute.  This  provision  only  requires 
that  ^e  basic  facts  in  each  dispute  be 
gathered  from  the  parties  and  key  wit¬ 
nesses  (c.g.,  retailer,  service  center) .  The 
Mechanism  has  discretion  to  go  beyond 
that  in  any  case  and  use  extraordinary 
measures  such  as  on-site  inspection  and 
expert  testimony. 

Paragraph  (c)  in  the  proposed  Rule 
appeared  to  require  the  Mechanism  ac¬ 
tively  to  seek  out  issues  such  as  number 
of  repair  attempts  or  unreasonable  use 
of  the  product  in  every  case.  To  reduce 
this  bui^en  the  language  was  modified  to 
make  it  clear  that  these  issues  must  only 
be  Investigated  if  it  appears  from  the 
evidence  that  they  are  involved  in  the 
dispute. 

The  sentence  in  this  paragraph  of  the 
proposed  Rule  requiring  disclosure  of 
contradictory  information  was  criticized, 
because  it  could  be  read  to  apply  to  every 
item  of  information  whether  or  not  it 
was  to  be  used  in  the  decision.***  In  re¬ 
sponse  to  this  the  phrase  “which  will  or 
may  be  used  in  the  decision”  was  added. 
Under  this  requirement,  the  Mechanism, 
whoi  it  receives  contradictory  informa¬ 
tion  which  it  will  not  and  does  not  use 
in  the  decision,  need  not  disclose  the  in¬ 
formation  to  the  parties. 

SETTLEMENT  AND  DECISION 

(d)  If  the  dispute  has  not  been  settled, 
the  Mechanism  shall,  as  expeditiously  as  pos- 


“•/d. 

«»B  1-3-3,  768,  CBBB;  B  1-4-1,  50,  NAFM; 
R  1-4-1,  84,  NRBAA;  B  1-4-1,  97,  NEMA;  TB 
1516,  BBB  of  Chicago. 

B  1-3-1,  74.  Quren,  Merritt,  Sogg  k  Co¬ 
hen. 

B  1-4-1,  97,  NE5IA. 

“•R  1-3-8,  768,  CBBB;  B  1-4-1,  50.J1AFM; 
R  1-4-1,  84.  NBMA;  TB  1516,  BBB  of  Chicago. 

1-3-3,  769,  CBBB;  TR  1534-1525,  BBB 
of  Chicago. 


sible  but  at  least  within  40  days  of  notifica¬ 
tion  of  the  dispute,  except  as  provided  in 
paragraph  (e)  below:  (1)  render  a  fair  de¬ 
cision  based  on  the  information  gathered 
as  described  in  paragraph  (c)  of  this  section, 
and  on  any  information  submitted  at  an 
oral  presentation  which  conforms  to  the 
requirements  of  paragraph  (f)  of  this  sec¬ 
tion  (A  decision  shaU  Include  any  remedies 
appropriate  under  the  circumstances,  includ¬ 
ing  repair,  replacement,  refund,  reimburse¬ 
ment  for  expenses,  compensation  for  dam¬ 
ages,  and  any  other  remedies  avaUable  under 
the  written  warranty  or  the  Act  (or  rules 
thereunder);  and  a  decision  shall  state  a 
specified  reasonable  time  for  performance.); 

(2)  disclose  to  the  warrantor  its  decision  and 
the  resLsons  therefor;  (3)  if  the  decision 
wo\ild  requli^  action  on  the  part  of  the  war¬ 
rantor,  determine  whether,  and  to  what  ex¬ 
tent,  warrsmtor  wlU  abide  by  its  decision; 
and  (4)  disclose  to  the  consumer  Its  decision, 
the  reasons  therefor,  warrantor’s  Intended 
actions  (if  the  decision  would  require  action 
on  the  part  of  the  warrantor) .  and  the  infor¬ 
mation  described  in  paragraph  (g)  of  this 
section.  For  purposes  of  this  paragraph  (d)  a 
dispute  shall  be  deemed  settled  when  the 
Mechanism  has  ascertained  from  the  con¬ 
sumer  that:  (1)  the  dispute  has  been  settled 
to  the  consumer’s  satisfaction;  and  (2)  the 
settlement  contains  a  specified  reasonable 
time  for  performance. 

(e)  The  Mechanism  may  delay  the  perform¬ 
ance  of  its  duties  under  paragraph  (d) 
beyond  the  40  day  time  limit:  (1)  where 
the  period  of  delay  is  due  solely  to  failure  of 
a  consumer  to  provide  promptly  his  or  her 
name  and  address,  brand  name  and  model 
number  of  the  product  Involved,  and  a  state¬ 
ment  as  to  the  nature  of  the  defect  ox  other 
complaint;  or  (2)  for  a  7  day  period  in  those 
cases  where  the  consumer  has  made  no 
attempt  to  seek  redress  directly  from  the 
warrantor. 

a.  Settlement.  The  proposed  Rule  con¬ 
tained  a  separate  paragraph  dealing  with 
settlement,  which  required  the  Mecha¬ 
nism  to  ratify  any  predecision  settlement 
and  disclose  to  the  consumer  the  same 
information  which  must  be  disclosed 
when  a  decision  is  rendered.  The  pur¬ 
pose  of  the  proposal  was  to  “relieve  the 
Mechanism  from  rendering  decisions  in 
matters  that  are  no  longer  in  contro¬ 
versy,  while  insuring  that  the  consumer 
who  settles  receives  equal  treatment  to 
that  of  the  consumer  who  waits  for  a 
Mechanism  decision.”"* 

The  paragraph  as  written  received 
considerable  adverse  comment  with  no 
favorable  comment  to  balance  it.  In  ad¬ 
dition  to  being  characterized  as  a  waste 
of  energy,"*  the  provision  was  objected  to 
by  warrantors  because  it  would  require 
them  to  admit  liability  by  settling  (since 
a  ratified  settl^ent  would  be  admissi¬ 
ble  in  court),***  and  by  prospective 
Mechanisms  because  it  would  require 
them  to  latify  settlements  with  which 
they  may  not  agree.*** 

Because  of  these  strong  comments,  the 
proposed  settlement  provision  was  de¬ 
leted.  However,  to  ensure  that  consum¬ 
ers  who  elect  to  settle  are  not  treated  un- 


“•  B  1-2-3,  977,  staff  Beport. 

"*  B  1-3-1,  290,  Union  Carbide;  B  1-3-1,  80, 
Quarles  k  Brady;  TB  421-432,  National  Elec- 
ttonlcs  Aasn.  (NBA). 

«»B  1-3-3,  422-23,  Armstrong  Cork;  TB 
1486-1487,  AAA. 

m  XR  92,  CBBB;  TB  1517,  BBB  of  Chicago. 
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fairly,  the  sentence  defining  settlement 
was  added  as  the  last  sentence  of  Para¬ 
graph  (d).  which  deals  with  decis^n- 
making.  The  clause  merely  specifies  when 
a  dispute  will  be  considered  settled  for 
purposes  of  the  Rule  so  as  to  relieve  the 
Mechanism  of  its  duty  to  reach  a  deci¬ 
sion.  This  occurs  when  the  Mechanism 
ascertains  from  the  consumer  that  the 
dispute  has  been  settled  to  the  consum¬ 
er’s  satisfaction  and  the  settlement  con¬ 
tains  a  specified  reasonable  time  for  per¬ 
formance.  Under  the  revised  provision 
the  Mechanism  is  not  required  to  dis¬ 
close  to  the  consumer  the  information 
contained  in  Section  703.5(g).  but  must 
stili  follow-up  under  Section  703.5(h)  to 
see  if  performance  has  occurred.  These 
modifications  of  the  Rule  reduce  the 
burden  on  the  Mechanism  and  meet  the 
objections  of  both  warrantors  and  Mech- 
nisms,  while  continuing  to  fiilfiU  the  pur¬ 
pose  of  the  settlement  paragraph  which 
was  to  provide  sufficient  protwtion  for 
consumers  who  elect  to  settle. 

b.  Decision.  The  remainder  of  Para¬ 
graph  (d)  is  virtually  identical  to  Para¬ 
graph  (e)  of  the  proposed  Rule.  The  first 
step  required  by  this  paragraph  is  for  the 
members  to  render  a  decision.  As  the 
Staff  Report  states: 

A  procedure  culminating  In  anything  less 
than  a  decision  .  .  .  would  give  no  assurance 
of  fair  and  expeditious  settlement  of  dis¬ 
putes.  It  would  provide  no  Incentive  to  the 
warrantor  to  take  action  favorable  to  the 
consumer,  beca\ise  the  Mechanism  could  not 
exert  any  pressure  on  the  warrantor  at  any 
stage  in  the  procedure.  In  addition  it  would 
be  viewed  with  suspicion  by  consumers  as 
a  tool  of  the  warrantor  to  delay  redress  of 
warranty  rtghts.“* 

The  Center  for  the  Study  of  Responsive 
Law  strongly  supported  the  decision  re¬ 
quirement: 

.  . .  [S]uch  authority  Is  Important  to  both 
consumer  and  warrantor  alike.  Our  study  has 
found  that  one  of  the  most  frustrating 
aspects  of  the  consumer  complaint  process  is 
its  inconclusiveness.  Unless  both  parties  go 
to  Small  Claims  Court  or  agree  to  binding 
arbitration,  there  is  no  place  in  the  system 
for  a  decision.  Instetid  countless  referrals, 
communications  and  discussions  are  en¬ 
couraged,  with  no  end  points  in  sight.  To 
reduce  the  frustrations  inherent  in  this 
process,  therefore,  decisions  are  Important. 

Finally,  to  adopt  some  other  procedure 
would  be  to  risk  placing  Impossible  bvurdens 
of  enforcement  on  the  FTC.  What  rules 
could  one  write  to  ensure  that  mediation  and 
conciliation  actually  took  place.  Where  rules 
can  be  kept  simple  and  straightforward,  they 
should  be,  and  such  is  the  case  in  this 
instance.’* 

The  only  objections  to  the  decision  re¬ 
quirement  came  from  persons  affiliated 
with  the  Better  Business  Bureau  organi- 


arguments  were  unpersuasive.  It  would 
be  unfair  to  allow  the  Mechanism  to  re¬ 
fuse  to  handle  a  complex  case,  when  a 
Mechanism  decision  may  be  the  only 
remedy  which  the  consumer  can  feasibly 
pursue.  Additionally,  if  an  exception  were 
created  for  cases  in  which  the  parties 
agreed  to  bypass  the  Mechanism  and 
pursue  other  remedies  such  as  binding 
arbitration,  a  Mechanism  would  have  an 
avenue  for  leading  consumers  into 
remedies  which  might  not  operate  fairly 
and  which  could  take  away  consumers’ 
right  to  bring  their  cases  to  court.  There¬ 
fore,  no  exceptions  were  added  to  the 
Rule. 

Paragraph  (d)  requires  that  a  decision 
shall  include  all  appropriate  remedies. 
Several  strenuous  objections  were  re¬ 
ceived  which  questioned  the  appropri¬ 
ateness  of  giving  the  Mechanism  broad 
authority  to  fashion  relief These  com¬ 
ments  interpreted  this  clause  as  provid¬ 
ing  far  more  than  was  intended.  The  in¬ 
tent  was  to  make  clear  that  the  Mecha¬ 
nism  decision  must  include  all  relief 
which  is  available  under  the  warranty 
or  the  Act  and  appropriate  under  the 
circiunstanoes. 

A  further  requirement  in  this  para¬ 
graph  is  that  the  decision  must  specify 
a  time  within  which  performance  is  to 
occur,  and  that  such  time  must  be  rea¬ 
sonable.  As  the  Staff  Report  Indicates: 
“An  important  part  of  any  remedy  is  the 
time  in  which  performance  will  occur. 
In  a  warranty  dispute  the  length  of  time 
estimated  by  the  warrantors  for  repair 
or  replacement  may  be  a  major  cause  of 
the  disagreement.’’  “*  This  provision  was 
not  criticized,  and  stands  as  proposed. 

After  reaching  a  decision,  the  Mecha¬ 
nism  must  determine  whether,  and  to 
what  extent,  the  warrantor  will  abide 
by  the  decision,  and  then  must  disclose 
this  to  the  consumer  along  with  further 
information  specified  in  Section  703.5 
(g).  One  comment  objected  that  requir¬ 
ing  the  Mechanism  to  ascertain  the  war¬ 
rantor’s  intentions  “appears  to  give  the 
mechanism  a  continuing  authority  over 
a  warrantor’s  activities,  not  contem¬ 
plated  by  the  Act.”“*  This  criticism  is 
not  well  taken,  because  the  provision 
does  not  give  the  Mechanism  any  addi¬ 
tional  authority  over  the  warrantor.  It 
merely  requires  the  Mechanism  to  col¬ 
lect  and  pass  along  to  the  consumer  in¬ 
formation  which  the  consumer  needs  to 
decide  whether  or  not  to  proceed  to 
court. 

c.  Time  Limit.  All  of  the  duties  placed 
on  the  Mechanism  by  Paragraph  (d) 
must  be  completed  within  40  days  of 
notification  to  the  Mechanism  of  the 
dispute.  This  requirement  received  vast 


to  repair  it.'"  They  suggested  periods 
ranging  from  10  to  30  days  as  more  ap¬ 
propriate.  A  few  commmts  stated  that 
the  time  period  is  reasonable.'* 

Industry  comments  were  generally  op¬ 
posed  to  the  time  limit  as  too  short  (90 
days  was  a  suggested  alternative),"*  or 
too  indexible  (no  set  time  limit  was  pro¬ 
posed  by  several  witnesses)  .**  'The  Com¬ 
mission  recognizes  that  time  limits  place 
burdens  on  Mechanisms.  However,  time 
limits  are  necessary  to  ensure  that  dis¬ 
putes  are  handled  expeditiously.  After 
considering  all  of  the  evidence,  the  Com¬ 
mission  is  convinced  that  the  40  day 
requirement  strikes  a  reasonable  bal¬ 
ance  between  consiuners’  needs  for  a 
speedy  decision  and  Mechanisms’  needs 
for  sufficient  time  to  effectively  resolve 
disputes. 

d.  Time  Limit  Exceptions.  Paragraph 
(e)  describes  two  situations  in  which 
the  Mechanism  may  take  more  than  40 
days  to  reach  a  decision  and  notify  the 
consumer.  Rrst,  the  Mechanism  can  ex¬ 
tend  the  time  for  decision  for  the  period 
of  time  caused  by  consumer  failure  to 
provide  necessary  information.  To  close 
a  potential  loophole  in  the  clause  as 
proposed,  the  final  Rule  specifies  those 
items  of  information  whiph  are  con¬ 
sidered  necessary.  Second,  the  final  Rule 
permits  the  Mechanism  to  delay  for 
seven  days  where  the  consumer  has  not 
sought  redress  directly  from  the  war¬ 
rantor.  This  was  added  in  response  to 
criticisms  of  the  “Nothing  contained 
in  .  .  clause  which  followed  Section 
703.2(d)  in  the  proposed  Rule.  Industry 
witnesses  Indicated  that  allowing  con¬ 
sumers  direct  access  to  the  Mechanism 
would  overburden  the  Mechanism  and 
cause  time  delay.**  The  additional  7 
dasrs  allowed  by  this  clause  is  intended 
to  ease  that  burden  by  giving  the  Mech¬ 
anism  and  the  warrantor  sufficient 
extra  time  within  which  to  investigate* 
and  mediate  complaints.  The  Commis¬ 
sion  has  decided  that  it  is  better  to  give 
the  Mechanism  the  extra  time  here  than 
it  is  to  require  the  consumer  to  seek 
redress  directly  from  the  warrantor 
before  going  to  the  Mechanism. 

**  B  1-6,  159,  Conn.  Citizen  Research 
Oroup;  B  1-8,  46,  New  Mexico  Atty.  Oen^ 
TB  253-264,  C^RL;  TR  320-322,  Center  (ex’ 
Auto  Safety;  TR  1790,  Cook  Co.  State  Atty. 
Oen.  Office,  Consumer  Fraud  Div^  TR  2082- 
2083,  Legal  Aid  Foundation  of  Long  Beach; 
TB  2184-2185,  Orange  Co.  Office  erf  Consumer 
Affairs;  TR  2399,  San  Francisco  Asst.  Atty. 
Gen. 

“•R  1-6  37,  NCLC;  TR  869,  Donald  P. 
BothschUd;  TR  1472-1473,  AAA. 


zation.  Two  witnesses  asserted  that  the  8Qd  varied  comment.  Many  consumer 
requirement  was  too  rigid  and  should  be  witnesses  felt  that  40  days  is  too  long 
re^ed  to  give  the  Mechanism  discretion  for  a  consumer  to  wait  for  resolution 
to  refuse  to  handle  certain  types  of  cases  of  a  dispute,  especially  a  consumer  with 
(e.g.,  very  complex  disputes,  disputes  in  a  malfunctioning  product  and  no  funds 
which  both  warrantor  and  consumer  _ 

agree  to  waive  the  Mechanism)  These  “*  r  1-3-1,  65,  Mohasco;  B  1-3-2,  380,  Ai- 


"•B  1-3-2,  423,  Armstrong  Cork;  B  1-3-2, 
579,  Quarles  &  Brady,  R  1-3-3,  928  Amana; 
R  1-4-1,  84-85,  NRMA;  R  1-4-1,  97,  NEBdA; 
TR  657-659,  CBI. 

“R  1-3-2,  394,  Shell  OU;  R  1-4-1,  60, 
NAFM;  B  1-4-1,  673,  NADA;  B  1-6,  26-27, 
NCL;  TB  25-26,  Virginia  Knauer;  Tr  lOO- 
101,  CBBB;  TR  128-129,  MACAP;  TR  221- 


-  can  Building  Products;  R  1-3-2,  667,  Nixon,  222,  AHAM;  TR  353-354,  Warranty  Review 

“•  B 1-2-3, 979-80.  Hargrave,  Devans  &  Doyle;  R  1-6,  27-28,  Corp.;  TR  1468-1469,  AAA. 

“•  R  i-<.  78.  eSRL;  TR  992,  CRI.  ”  See,  discussion  of  the  last  paragraph  of 

“* TR  90-92,  CBBB;  TB  1516-1517,  BBB  of  “•  R  2-3, 981.  Section  7032(d) ,  “Redress  AvaUable  Directly 

Chicago.  m  r  i-4-l.  51,  NAFM.  Prom  Warrantor,”  supra. 
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ORAL  PRESX>rTAT10NS 

(f)  Hie  Mechanism  may  allow  an  oral 
presentation  by  a  party  to  a  dispute  (or  a 
party’s  rejOTsentatlve)  only  IX;  (1)  both 
wsurantor  and  consumer  expressly  agree  to 
the  presentation;  (2)  prior  to  agreement  the 
Mechanism  fully  discloses  to  the  consumer 
the  following  information:  (1)  that  the 
presentation  by  either  party  will  take  place 
only  if  both  parties  so  agree,  but  that  if  they 
agree,  and  one  party  falls  to  appear  at  the 
agreed  upon  time  and  place,  the  presentation 
by  the  other  party  may  still  be  allowed;  (li) 
that  the  members  will  decide  the  dispute 
whether  or  not  an  oral  presentation  Is  made; 
(ill)  the  proposed  date,  time  and  place  for 
the  presentation;  and  (iv)  a  brief  descrip¬ 
tion  of  what  will  occur  at  the  presentation 
including,  if  applicable,  parties’  rights  to 
bring  witnesses  and/or  counsel;  and  (3)  each 
party  has  the  right  to  be  present  during  the 
other  party’s  oral  presentation.  Nothing  con¬ 
tained  In  this  paragraph  (f)  shall  preclude 
the  Mechanism  from  allowing  an  oral  presen¬ 
tation  by  one  party,  if  the  other  party  falls 
to  appear  at  the  agreed  upon  time  and  place, 
as  long  as  all  of  the  requirements  of  this 
paragraph  have  been  satisfied. 

This  paragraph  sets  strict  limitations 
on  the  use  of  oral  presentations  by  the 
parties.  However,  an  oral  presentation  is 
an  option  which  a  Mechanism  can  offer 
to  the  parties  if  it  desires,  but  this  provi¬ 
sion  does  not  require  that  the  Mechanism 
do  so.  If  the  Mechanism  provides  an  op¬ 
portunity  for  an  oral  presentation,  it 
must  satisfy  certain  requirements.  First, 
no  oral  presentation  may  occur  unless 
both  parties  agree  to  it.  Second,  before 
agreement  the  consumer  must  be  in¬ 
formed  of  those  facts  that  would  affect 
his  or  her  decision  to  agn’ee.  It  must  be 
disclosed  that  an  oral  presentation  is 
completely  optional,  that  the  warrantor 
cannot  appear  unless  the  consumer 
agrees,  and  that  the  Mechanism  'will 
render  a  decision  whether  or  not  an  oral 
presentation  occurs.  The  proposed  date, 
time,  and  place  for  the  presentation  and 
a  description  of  the  relevant  procedures, 
rights,  and  duties  must  also  be  disclosed. 
Third,  each  party  has  the  right  to  be 
present  during  the  other  party’s  oral 
presentation.  The  final  sentence  of  this 
paragraph  makes  it  clear  that  once  the 
parties  have  agreed  to  an  oral  presenta¬ 
tion,  one  pwirty  may  be  allowed  to  make 
a  presentation  whether  or  not  the  other 
party  appears.  This  disclosure  is  not  In¬ 
tended  to  override  the  Section  703.5(c) 
rebuttal  requirement.  If  the  party  ap¬ 
pearing  presents  new  evidence,  the  other 
party  must  be  contacted  and  given  an 
opportunity  to  rebut  (not  necessarily  in 
person)  before  a  final  decision  can  be 
made. 

Several  types  of  comments  were  re¬ 
ceived  in  regard  to  the  discretionary  na¬ 
ture  of  oral  presentations.  The  Staff 
Report  cites  the  following  reason  for 
leaving  the  decision  up  to  the  Mechanism. 

It  is  recognized  that  several  existing  mech¬ 
anisms  operate  at  a  national  level  and  do 
aU  of  their  Information  gathering  by  tele¬ 
phone  or  mall.  To  require  an  opportunity  for 
an  oral  presentation  at  a  reasonable  time  and 
place  would  make  it  Impossible  for  these 
mechanisms  to  achieve  the  expeditious  set¬ 
tlement  of  disputes  which  is  envisioned  by 
Section  110  (a)  of  the  Act.** 


■»  R  1-2-3, 988. 


Support  for  thi.<t  proposition  'was  re¬ 
ceive  from  one  of  the  existing  mech¬ 
anisms.*** 

Several  witnesses  suggested  that  an 
oral  presentation  should  be  allowed  when 
the  consumer  requests  ***,  or  when  either 
party  requests.”*  These  comments  did 
not  adequately  support  the  view  that  the 
right  to  an  oral  presentation  is  essential 
at  this  informal  level  of  dispute  settle¬ 
ment  Since  the  need  to  foster  a  variety 
of  Mechanisms,  including  national  ones, 
is  greater  than  the  need  for  oral  presen¬ 
tations  at  the  behest  of  the  parties,  the 
Commission  has  retained  this  provision. 

Two  comments  argued  that  the  Mech¬ 
anism  should  be  allowed  to  require  the 
parties  to  appear  before  it  and  make 
oral  presentations.”*  The  Rule  does  not 
adopt  this  approach,  because  a  required 
appearance  and  presentation  might 
cause  consumers  to  drop  out  of  the  Mech¬ 
anism.  The  Staff  Report  states: 

Preparing  for  an  oral  presentation  could 
be  costly,  as  it  might  Involve  interviewing 
witnesses  or  developing  a  statement  or  ex¬ 
hibits.  Even  if  a  consumer  does  not  prepare 
for  an  oral  presentation,  there  are  costs  In¬ 
volved  in  merely  appearing  at  the  appointed 
time  and  place.  If  a  consumer  is  required  to 
appear  upon  penalty  of  default,*  these  costs 
are  Involuntary  ones,  and,  as  discussed  at 
page  57  of  this  Report,  saddling  the  consumer 
with  them  would  contravene  the  legislative 
intent  expressed  in  the  House  Report.** 

One  final  proposal  in  this  area  was 
to  allow  the  Mechanism  to  consult  with 
the  warrantor  alone.”*  The  need  for  this 
type  of  consultation  during  the  decision¬ 
making  process  was  not  shown.  It  appears 
to  be  more  appropriate  during  a  medi¬ 
ation  stage.  The  room  for  abuse  and  the 
possibility  of  unfair  warrantor  Influence 
which  this  proposal  would  create,  man¬ 
dates  that  it  not  be  adopted. 

Several  ccmsumer  representatives  as¬ 
serted  that  any  oral  presentation  should 
be  at  a  conv^ent  time  and  place.”*  A 
requirement  such  as  this  is  unnecessary, 
since  the  consumer  can  veto  an  oral  pres¬ 
entation  and  presumably  would  do  so  If 
it  were  not  at  a  convenient  time  and 
place.  Additionally,  since  the  Mechanism 
can  elect  not  to  aJlow  oral  presentations 
(and  since  the  consumer  can  veto) ,  there 
is  no  incentive  for  it  to  select  an  incon¬ 
venient  time  or  place. 

A  few  other  witnesses  ccxnmented  on 
the  clause  relating  to  witnesses  and  coun- 
s^,  which  is  merely  a  disclosure  require¬ 
ment.  One  person  felt  that  the  consumer 
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should  expressly  be  given  the  right  to 
bring  witnesses.*”  Another  felt  that  use  of 
counsel  by  the  parties  should  be  at  the 
consumer’s  option.”*  Since  the  Commis¬ 
sion  has  decided  to  make  oral  presenta¬ 
tions  optional  with  the  Mechanisn,  and 
since  the  Rule  is  intended  to  allow  many 
different  forms  of  Mechanisms,  the  Com¬ 
mission  does  not  find  a  basis  for  setting 
strict  requirements  for  the  conduct  of 
oral  presentations. 

Finally,  two  trade  associations  com¬ 
plained  that  Paragraph  (f)  (2)  requires 
the  Mechanism  to  make  certain  disclo¬ 
sures  to  the  consumer,  but  does  not  re¬ 
quire  it  to  make  the  same  disclosures  to 
the  warrantor.”*  This  criticism  is  not  well 
taken.  The  Rule  is  written  to  contain  suf¬ 
ficient  protection  for  the  consumer  whose 
dispute  is  being  handled  by  a  Mechanism 
selected  by  the  warrantor.  Since  the  war¬ 
rantor  selects  the  Mechanism,  the  war¬ 
rantor  presumably  can  have  the  Mecha¬ 
nism  built  in  similar  protections  for  the 
warrantor. 

DISCLOSURES  TO  CONSUMERS 

(g)  The  Mechanism  shall  Infirm  the  con¬ 
sumer,  at  the  tima  of  disclosure  required  In 
paragraph  (d)  of  this  section  that:  (1)  if  he 
or  she  Is  dissatisfied  with  Its  decision  or  war¬ 
rantor’s  intended  actions,  or  eventual  per¬ 
formance,  legal  remedies.  Including  use  of 
small  claims  court,  may  be  pursued;  (2)  the 
Mechanism’s  decision  is  admissible  In  evi¬ 
dence  as  provided  in  section  110(a)  (3)  (rf  the 
Act;  and  (3)  the  consumer  may  obtain,  at 
reasonable  cost,  copies  of  aU  Mechanism  rec¬ 
ords  relating  to  the  consumer’s  dispute. 

This  paragraph  lists  the  disclosures 
that  must  be  made  to  the  consumer  at 
the  time  he  or  she  is  notified  of  the 
Mechanism’s  decision  and  the  warran¬ 
tor’s  Intended  actions.  The  first  item  is 
the  fact  that  all  available  legal  remedies 
may  now  be  pursued.  Second  is  the  fact 
that  Section  110(a)  (3)  of  the  Act  pro- 
'vides  that  the  Mechanism’s  decision  is 
admissible  in  evidence  in  a  related  civil 
action.  The  final  item  relates  to  the 
parties’  right  to  access  to  the  dispute  file 
as  required  by  Section  703.8(d) . 

No  negative  comments  were  directed 
to  this  notification  requir^ent.  One  wit¬ 
ness  stressed  the  need  to  inform  the  con¬ 
sumer  of  the  right  to  pursue  further 
legal  remedies,  and  the  importance  of 
mentioning  avenues  such  as  small  claims 
court.”*  One  other  witness  suggested  that 
the  Mechanism  should  also  mention  the 
possibility  of  binding  arbitration.”*  K  the 
Mechanism  is  aware  of  an  arbitration 
program  (or  any  other  dispute  settlement 
mechanism)  that  operates  fairly,  noth¬ 
ing  in  Paragraph  (g)  would  prohibit  it 
from  providing  this  information  to  the 
consumer. 

rOLLOW-UP 

(b)  If  the  warrantor  haa  agreed  to  perforin 
any  obligations,  either  aa  part  of  a  settlement 
agreed  to  after  notlflcatlcm  to  the  Mech¬ 
anism  of  the  dispute  or  as  a  result  ot  a 
decision  under  paragraph  (d),  the  Mechan- 
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ism  shall  ascertain  from  the  consumer  within 
10  working  days  of  the  date  for  i>erform> 
atice  whether  performance  has  occtirred. 

This  paragraph  requires  the  Mecha¬ 
nism  to  provide  followup  In  every  case 
in  which  the  warrantor  has  promised 
some  action  to  the  consumer.  In  this  way 
the  Mechanism  will  be  aware  of  each 
instance  in  which  a  warrantor  has  vio¬ 
lated  the  Section  703.2(f)  (3)  require¬ 
ment  that  the  warrantor  perform  all 
agreed  to  obligations.  The  Mechanism 
will  need  this  information  to  include  in 
its  records,  Indexes,  and  statistical  com¬ 
pilations  as  required  by  Section  703.6. 

Few  comments  were  directed  at  this 
provision.  The  Center  for  the  Study  of 
Responsive  Law  felt  that  this  was  a  very 
important  requirement. 

It  may  be  hard  to  believe,  but  regretjtjably 
It  Is  a  fact  that  many  complaint-handling 
mechanisms  have  no  effective  means  for  de¬ 
termining  whether  promised  action  was  ever 
taken.  Our  studies  have  found  that  such 
mechanisms  rely  on  the  belief  that  If  the 
promised  service  is  not  forthcoming,  the  con¬ 
sumer  will  re-contact  the  agency  and  inform 
them  of  the  non-compliance.  What  actually 
happens,  however.  Is  that  the  consumer  gives 
up  and  tries  to  live  with  his  frustration  .  .  . 

This  requirement,  therefore.  Is  necessary 
to  ensure  that  such  mechanisms  effectively 
handle  complaints.*^* 

Two  industry  representatives  objected 
10  the  paragraph  as  inappropriate  and 
unnecessary.  Tlie  National  Electrical 
Manufacturers  Association  stated  that  It 
“places  the  mechanism  in  an  enforce¬ 
ment  role  as  an  advocate  for  the  con¬ 
sumer.”^'  The  provision  does  not  have 
this  effect.  It  merely  requires  the  Mech¬ 
anism  to  determine  whether  or  not  per¬ 
formance  has  occurred,  and  to  place  this 
information  in  its  records.  Both  NEMA 
and  the  other  industry  comment  argued 
that  the  consumer  should  be  expected 
to  re-contact  the  Mechanism  if  perform¬ 
ance  has  not  occurred.^*  For  the  reasons 
stated  by  CSRL  in  Its  comment,  quoted 
above,  the  Commission  has  determined 
that  this  provision  is  necessary  to  ensure 
that  most  instances  of  warrantor  non- 
compliance  will  appear  in  the  records  of 
the  Mechanism. 

Paragraph  (h)  in  the  proposed  Rule 
required  that  follow-up  occur  within  5 
working  days  of  the  date  for  perform¬ 
ance.  In  order  to  minimize  any  burden 
placed  on  the  Mechanism  by  this  pro¬ 
vision,  the  time  period  has  been  extended 
to  10  working  days.  This  would  allow 
the  Mechanism,  for  example,  to  provide 
the  consumer  with  a  postcard  along  with 
notification  of  decision  with  instructions 
to  return  it  on  the  date  specified  for  per¬ 
formance  indicating  whether  or  not  per¬ 
formance  had  occurred.  If  the  Mech¬ 
anism  did  not  receive  the  postcard  back 
within  a  few  days  of  the  date  for  per¬ 
formance,  then  it  would  have  to  actively 
attempt  to  contact  the  consumer. 

Two  other  comments  suggested  that 
the  last  word  in  this  paragraph,  “oc¬ 
curred”,  be  changed  to  “commenced”  or 
“begun”,  because  it  might  be  impossible 
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for  the  warrantor  to  complete  perform¬ 
ance  within  6  working  days.*”  Such 
change  is  not  necessary.  Hils  provision 
is  not  Intended  to  imply  that  perform¬ 
ance  must  be  accomplished  within  a  10 
day  period.  It  is  intended  to  require  the 
Mechanism  to  follow-up  within  10  work¬ 
ing  days  of  the  date  on  which  perform¬ 
ance  is  to  have  been  completed. 

consumer’s  right  to  pursue  other 

REMEDIES 

(i)  A  requirement  that  a  consumer  resort 
to  the  Mechanism  prior  to  commencement 
of  an  action  under  section  110(d)  of  the  Act 
shall  be  satisfied  40  days  after  notification  to 
the  Mechanism  of  the  dispute  or  when  the 
Mechanism  completes  all  of  Its  duties  under 
paragraph  (d)  of  this  section,  whichever  oc¬ 
curs  sooner.  Except  that.  If  the  Mechanism 
delays  performance  of  Its  paragraph  (d) 
duties  as  allowed  by  paragraph  (e),  the  re¬ 
quirement  that  the  consumer  Initially  resort 
to  the  Mechanism  shall  not  be  satisfied  until 
the  period  of  delay  allowed  by  paragraph  (e) 
has  ended. 

Section  110(a)  (3)  of  the  Act  provides 
that  under  certain  circumstances  a  war¬ 
rantor  may  require  a  consumer  to  resort 
to  the  Mechanism  before  commencing 
an  action  under  Section  110(d)  of  the 
Act.  This  paragraph  provides  that  any 
requirement  imiiosed  by  a  warrantor  is 
satisfied  either  40  days  after  notification 
to  the  Mechanism  of  the  dispute  or  when 
the  Mechanism  has  completed  its  duties 
under  Section  703.5(d)  whichever  is 
sooner.  The  last  sentence  of  this  provi¬ 
sion  contains  two  exceptions  to  this  gen¬ 
eral  rule,  which  correspond  to  the  two 
exceptions  to  the  40  day  requirement 
found  in  Section  703.5(e) . 

A  few  modifications  were  proposed  but 
the  Commission  did  not  find  the  reasons 
to  support  them  persuasive.  One  com¬ 
ment  argued  that  a  settlement  between 
the  consumer  and  warrantor  should 
satisfy  the  requirement  of  resort  to  the 
Mechanism.**"  First,  a  consumer  who  has 
settled  should  have  no  need  to  proceed 
immediately  to  court.  SecoxMl,  if  this 
were  allowed,  a  consumer  could  agree  to 
a  settlement  in  bad  faith  merely  as  a 
device  to  bypass  the  Mechanism  and  go 
straight  to  court. 

Another  comment  suggested  that  a 
requirement  of  initial  resort  to  the 
Mechanism  should  not  be  satisfied  until 
the  time  for  performance  has  occurred.*** 
This  would  be  unfair  to  a  consumer  who 
was  not  satisfied  with  the  decision  and 
would  serve  no  purpose  but  to  unrea¬ 
sonably  delay  the  consumer. 

Finally,  one  comment  proposed  that  a 
further  exception  to  the  40  day  period  be 
included  for  “excusable  failures”  on  the 
warrantor’s  part  to  provide  necessary  in¬ 
formation.***  As  the  discussion  of  Sec¬ 
tion  703.5  (d)  and  (e)  indicates,  the 
CTommissicm  has  determined  that  40  days 
is  the  maximum  length  of  time  a  con¬ 
sumer  should  be  delayed  from  going  to 
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court  except  in  those  cases  where  addi¬ 
tional  delay  is  caused  by  the  consumer’s 
inaction.  If  the  consumer  has  provided 
the  information  specified  in  Section 
703.5(e)(1),  lack  of  information  from 
the  warrantor  would  not  preclude  the 
Mechanism  from  reaching  a  decision.  If 
the  warrantor  does  not  provide  any  in¬ 
formation,  the  Mechanism  will  merely 
decide  in  favor  of  the  consumer  (if  the 
consumer  has  provided  enough  informa¬ 
tion  to  justify  recovery) . 

LEGAL  EFFECT  OF  MECHANISM  DECISIONS 

(j)  Decisions  of  the  Mechanism  shall  not 
be  legally  binding  on  any  person.  However, 
the  warrantor  shall  act  in  good  faith,  as  pro¬ 
vided  in  S  703.2(g) .  In  any  civil  action  arising 
out  of  a  warranty  obligation  and  relating  to 
a  matter  considered  by  the  Mechanism,  any 
decision  of  the  Mechanism  shall  be  admis¬ 
sible  in  evidence,  as  provided  in  section  110 
(a)  (3)  of  the  Act. 

This  paragraph  specifies  the  effect 
which  a  Mechanism  decision  shall  have 
on  the  parties  to  the  dispute.  A  decision 
shall  not  be  legally  binding  on  any  per¬ 
son;  however,  the  warrantor  is  obligated 
by  Section  703.2(g)  to  act  in  good  faith 
in  deciding  whether,  and  to  what  extent, 
it  will  abide  by  each  decision.  ’The  last 
sentence  of  this  provision  is  a  restate¬ 
ment  of  a  portion  of  Section  110(a)  (3) 
of  the  Act  which  provides:  “In  any  civil 
rction  arising  out  of  a  warranty  obliga¬ 
tion  and  relating  to  a  matter  considered 
in  such  a  procedure,  any  decision  in  such 
procedure  shall  be  admissible  in 
evidence.” 

Several  industry  representatives  con¬ 
tended  that  warrantors  should  be 
allowed  to  require  consumers  to  resort  to 
mechanisms  whose  decisions  would  be 
legally  binding  (e.g.,  binding  arbitra¬ 
tion)  .***  The  Rule  does  not  allow  this  for 
two  reasons.  First,  as  the  Staff  Report 
indicates.  Congressional  intent  was  that 
decisions  of  Section  110  Mechanisms  not 
be  legally  binding.***  Second,  even  if  bind¬ 
ing  Mechanisms  were  contemplated  by 
Section  110  of  the  Act,  the  Commission 
is  not  prepared,  at  this  point  in  time,  to 
develop  guidelines  for  a  system  in  which 
consumers  would  commit  themselves,  at 
the  time  of  product  purchase,  to  resolve 
any  difSculties  in  a  binding,  but  non¬ 
judicial,  proceeding.  The  Commission  is 
not  now  convinced  that  any  guideUnes 
which  it  set  out  could  ensure  sufficient 
protection  for  consumers. 

Many  consumer  representatives  stated 
that  Mechanism  decisions  should  be 
binding  on  the  warrantor  alone,  because 
the  warrantor  is  the  party  who  has 
chosen  the  Mechanism  as  the  forum  for 
dispute  resolution.**  The  Rule  presently 
requires  the  warrantor  to  act  in  good 
faith  in  deciding  whether,  and  to  what 
extent,  it  will  abide  by  Mechanism  de¬ 
cisions.  Thus  an  adverse  Mechanism  de- 
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clsion  will  have  a  far  greater  impact  on 
a  warrantor  than  It  will  on  a  ccHisiuner. 
The  Commission  Is  not  persuaded  that 
making  this  impact  on  the  warrantor 
even  greater  would  benefit  consumers 
more  than  it  would  discourage  warran¬ 
tors  from  adopting  Mechanisms. 

Two  witnesses  were  concerned  that  the 
Rule  as  written  would  not  allow  the  use 
of  binding  arbitration  by  the  parties 
after  the  Mechanism  had  rendered  a  de- 
cision."*  As  the  Staff  Report  makes 
clear,**  there  Is  nothing  in  the  Rule 
which  precludes  the  use  of  any  other  re¬ 
medies  by  the  parties  following  a  Mech¬ 
anism  decision.  The  warrantor,  the 
Mechanism,  or  any  other  group  can  offer 
a  binding  arbitration  option  to  con- 
smners  who  are  dissatisfied  with  Mech¬ 
anism  decisions  or  warrantor  intentions. 
However,  reference  within  the  written 
warranty  to  any  binding,  non-judlclal 
remedy  is  prohibited  by  the  Rule  and 
the  Act. 

Others  suggested  that  in  some  cases 
the  warrantor  and  the  consumer  might 
want  to  agree  to  use  a  remedy  such  sis 
binding  arbitration  instesid  of  proceeding 
to  the  Mechanism.**  Agsdn,  nothir^  in 
the  Rule  precludes  the  psuiie.s  from 
agreeing  to  use  some  avenue  of  redress 
other  than  the  Mechanism  if  they  feel 
it  is  more  appropriate.  However,  once  the 
consumer  or  the  warrantor  notifies  the 
Mechanism  of  the  dispute,  the  Mecha¬ 
nism  is  required  by  Section  703.5(d)  to 
proceed  to  a  decision  within  the  specified 
time  limits. 

Section  703.6 — ^Recordkeeping 

Section  703.6  states  the  minimum 
recordkeeping  requirements  to  which  a 
Section  110  Informsd  Dispute  Settlement. 
Mechanism  must  conform.  The  Section 
covers  development  and  maintenance  of 
individual  dispute  files,  indexing,  statis¬ 
tical  summaries  of  Mechanism  perform¬ 
ance,  and  record  retention  requirements. 

The  Section  is  intended  to  facilitate 
fair,  orderly  and  efBcient  complaint 
handling;  recognition  of  industry-wide 
product  or  warranty  performance  prob¬ 
lems;  independent  audit  under  Section 
703.7  of  the  Rule;  and  review  and  moni¬ 
toring  by  the  Commission,  and  by  inter¬ 
ested  persons  pursuant  to  Section  110(a) 
(4)  of  the  Act.  Requirements  have  bera 
set  with  a  view  to  acceptable  cost  levels, 
and  to  the  need  to  preserve  the  confi¬ 
dentiality  of  sensitive  records.  Wherever 
reasonable,  recordkeeping  practices  con¬ 
sistent  with  the  practice  of  existing  com¬ 
plaint  handling  bodies  were  Adopted. 

The  Commission  staff  rationale  for  the 
recordkeeping  requirements  <nitiaHy  pro¬ 
posed  was  set  out  at  pp.  88-98  of  the  staff 
Report.**  Following  review  of  written  and 
orsil  (xunment  on  the  proposed  Rule,  the 
Commission  has  modified  the  record¬ 
keeping  requirements  in  certain  respects. 
The  modifications  are  treated  in  detail 
below.  Certain  of  these  will  merely  clarify 


***TB  17,  Virginia  Knauer,  Office  of  Con¬ 
sume  Affairs,  HEW;  T7t  SeO-261,  NCL. 

*"  R  1-2-a.  993. 

•■TR  91-02.  CB^;  TR  1468-1487,  AAA. 

—  R  1-3-8, 994-1004. 


the  extent  of  recordkeeping  obligations 
Intended  under  the  Rule  as  initially  pro¬ 
posed.**  Others  are  Intended  to  reduce 
the  recordkeeping  obligations  \^ere  the 
comment  was  persuasive  that  legislative 
and  commission  objectives  could  be 
achieved  under  less  burdensome  require¬ 
ments. 

Under  the  requirements  relating  to  in¬ 
dividual  dispute  files,  reductions  were 
achieved  by  elimination  of  certain  re¬ 
quirements  for  preparation  of  summaries 
and  fact  descriptions.*”  Under  Ihe  modifi¬ 
cations.  requirements  would  be  met  sim¬ 
ply  by  the  filing  and  retention  of  records 
otherwise  prepared  or  collected  in  the 
normal  course  of  dispute  handling.  In¬ 
dexing  requirements  have  been  stated 
with  more  particularity.**  Statistical 
summaries  will  be  required  semi¬ 
annually,**  rather  than  monthly  as 
initially  proposed.  Other  modifications 
will  be  noted  in  the  detailed  discussion 
under  each  section. 

There  were  numerous  written  and  oral 
comments  that  either  generally  op¬ 
posed**  or  generally  supported**  the 
recordkeeping  requirements  as  proposed, 
including  several  relating  to  the  feasibil¬ 
ity  of  implementing  the  recordkeeping 
requirements  as  proposed.**  Exc^t  as 


“relevant  and  material”  has  been 
added  to  certain  sections  to  clarify  that  ver¬ 
batim  summaries  or  transcripts  of  tele¬ 
phone  conversations  would  not  be  required. 
The  comments  underscored  the  posslbUlty  of 
a  more  onerous  reading  of  these  sections  than 
had  been  intended.  See,  for  example,  TR  422, 
Electronic  Industries  Association,  and  TR 
222,  Association  of  Home  Appliance  Manu¬ 
facturers. 

“Proposed  Section  703.6(a)(1),  and  Sec¬ 
tion  703.6(a)  (1)  (iv)-(vl). 

“The  general  indexing  requirement  of 
proposed  Section  703.6(b)  has  been  deleted 
in  favor  of  new  Section  703.6  (b) ,  (c)  and  (d). 

“Section  703.6(e),  discussed  infra  at  149. 

“Several  representative  comments:  R  1- 
4-1,  357-358.  National  Association  of  Home 
Builders  commented  that  the  requirements 
would  be  costly  and  cumbersome,  and  would 
deter  warrantors  from  establishing  mecha¬ 
nisms;  R  1-4-1,  394,  Major  Appliance  Con¬ 
sumer  Action  Panel  (complicated  and  re¬ 
dundant.  noting  particularly  the  requirement 
of  a  summary  form) ;  R  1-3-2,  628.  Proctor- 
Silex,  SCM  Corporation  (unnecessarily  oner¬ 
ous  and  expensive) ;  R  1-3-2,  579,  Quaiies  A 
Brady  (extremely  burdensome) ;  TR  831, 
Warranly  Review  Corporation  (cumber¬ 
some  .  .  .  costly  burden  unnecessary  to  the 
main  purpose  of  the  Act);  TR  831,  Ouren. 
Merrl^  Sogg  A  Cohen  (cost  large  enough  to 
discourage  the  use  of  informal  dispute  settle¬ 
ment  procedures) ;  R  1-4-2,  672,  National  Au¬ 
tomobile  Dealers  Association  (too  expansive 
for  the  average  size  dealer). 

“TR  845  and  following,  Donald  Roths¬ 
child;  TR  248,  Chiistopber  Wheeler,  TR 
2434.  John  Pound,  San  Francisco  Consumer 
Affairs  Office  (minimum  essential  even  recog¬ 
nizing  the  cost  factors) ;  TR  2371,  Max  Factor, 
Office  of  the  Los  Angeles  City  Attorney;  TR 
1470,  American  Arbitration  Association;  TR 
105,  Cotmcil  of  Better  Business  Bureaus;  TR 
2140,  Kit  Manufacturing  Company;  IR  2402, 
Joe  Garcia,  California  Department  of  CX>n- 
sumer  Affairs. 

“  One  common  th«ne  among  those  op¬ 
posed  to  the  recordkeeping  requirements  as 
proposed,  was  that  the  cost  would  deter  war¬ 
rantors  from  establishing  lnform-1  dispute 
settlement  procedures.  See.  footnote  234.  The 


noted  In  the  detailed  discussion  below, 
there  was  not  a  great  deal  of  criticism  (or 
support)  with  regard  to  particular  rec¬ 
ordkeeping  provisions  or  subsections. 
There  was  a  dearth  of  specific  counter¬ 
proposals.  In  response  to  general  objec¬ 
tions  many  of  the  modifications  refiect 
a  decision  by  the  Commission  to  effect  a 
general  or  over-all  reduction  In  the  rec¬ 
ordkeeping  obligation.  The.  Commission 
has  determined  that  the  requirements  as 
set  forth  are  sufficient  to  meet  the  funda¬ 
mental  recordkeeping  objectives  set  out 
In  the  discussion  supra  at  138. 

INDIVIDI7AL  DISPTTTK  RECf^BOS 

(а)  The  Mechanism  shall  maintain  records 
on  each  dispute  referred  to  it  which  shall 
Include: 

(1)  Name,  address  and  telephone  number 
of  the  consumer; 

(2)  Name,  address,  telephone  number  and 
contact  person  of  the  warrantor, 

(3)  Brand  name  and  model  number  of  the 
product  Involved; 

(4)  The  date  of  receipt  of  the  dispute  and 
the  date  of  disclosure  to  the  consumer  of  the 
decision; 

(5)  AU  letters  or  other  written  documents 
submitted  by  either  party; 

(б)  All  other  evidence  coUected  by  the 
Mechanism  relating  to  the  dispute,  including 
summaries  of  relevant  and  material  portions 
of  telephone  calls  and  meetings  between  the 
Mechanism  and  any  other  person  (including 
consultants  described  in  |  703.4(b) ) ; 

(7)  A  summary  of  any  relevant  and  ma¬ 
terial  information  presented  by  eithor  party 
at  an  oral  presentation; 

(8)  The  decision  of  the  members,  in¬ 
cluding  information  as  to  date,  tima  and 
place  of  meeting,  and  the  Identity  of  mem¬ 
bers  voting;  or  Information  on  any  other 
resolution; 

(9)  A  copy  of  the  dlsclo6tu*e  to  the  parties 
of  the  decision; 

(10)  A  statement  of  the  warrantor’s  in¬ 
tended  actlon(s) ; 

(11)  Copies  of  follow-up  letters  (or  sum¬ 
maries  of  relevant  and  material  portions  of 
foUow-up  telephone  caUs)  to  the  consiuner, 
and  responses  thereto;  and 

(12)  Any  other  documents  and  communi¬ 
cations  (or  summaries  of  relevant  and  ma¬ 
terial  portions  of  oral  communications)  re¬ 
lating  to  the  dispute. 

Section  703.6(a)  establishes  mainte¬ 
nance  requirements  with  regard  to  rec¬ 
ords  that  would  come  into  the  Mecha¬ 
nism’s  possession  In  the  normal  course  of 
Its  receipt.  Investigation  and  resolution 
of  Individual  disputes  pursuant  to  other 
sections  of  this  Rule.  'The  requirements 
support  the  general  purposes  of  record¬ 
keeping,  discussed  supra,  at  138.  In  addi¬ 
tion,  the  file,  available  to  the  parties  to  a 
dispute  imder  Section  703.8(e),  would 
provide  a  basis  for  any  subsequent 
arbitration,  legal  or  other  proceedings 
following  action  by  the  Mechanism. 


following  commento  reflect  %  contrary  view: 
R  1-3-3,  766,  Better  Business  Bureau,  Chi¬ 
cago  (stated  that  present  reccM-dkeeping  sys¬ 
tem  could  be  modifled  to  conform  to  the  new 
requirements  with  a  minimum  of  difficulty) ; 
TR  1470,  American  Arbitration  Association 
(records  currently  kept  on  aU  AAA  cases  in¬ 
clude  most  of  the  basic  information  required 
by  the  proposed  requirements) ;  TR  868,  Don¬ 
ald  Rothschild  (economies  of  scale);  TR  883, 
Warranty  Review  Ckvporatlon  (economies  oi 
scale). 
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The  Section  has  been  modified  in  cer¬ 
tain  respects.  The  proposed  dispute  sum¬ 
mary  form  imder  former  (a)  (1) ,  the  fact 
description  imder  former  (a)(1)  (tv) ,  the 
statement  under  former  (a)  (1)  (v),  and 
the  summary  of  follow-up  action  under 
former  (a)  (1)  (vi)  have  all  been  deleted 
with  a  view  to  cost  savings  related  to 
Mechanism  stafiBng.  The  Commission’s 
view  is  that- the  information  in  each  In¬ 
stance  would  still  be  available  in  the  file 
under  new  i>aragraph  (a)  in  the  form  of 
raw  documents  collected  or  prepared  by 
the  Mechanism  in  the  normal  course  of 
dispute  handling.  Conversely,  require¬ 
ments  for  preparation  of  summaries  of 
phone  conversations,  oral  presentations 
and  the  like  have  been  retained.  Section 
703.6(a)  (6),  (7),  (10),  (11),  and  (12),“" 
since  there  would  be  no  other  source  of 
a  written  record  for  the  file.  This  is  con¬ 
sistent  with  the  reported  practices  of  a 
number  of  exising  complaint  handling 
mechanisms.*® 

Under  the  Rule,  “relevance  ’  remains 
the  principal — and  probably  the  least 
burdensome — criterion  with  regard  to  fil¬ 
ing  and  retention  of  documents  collected 
or  prepared  in  the  normal  course  of  re¬ 
solving  individual  disputes.  However,  the 
Commission  has  modified  the  record¬ 
keeping  provisions  relating  to  summaries 
of  phone  conversations  and  meetings, 
cited  above,  by  inserting,  as  appropriate, 
“relevant  and  material.’’  This,  together 
with  retention  of  “summaries”,  is  in¬ 
tended  to  clarify  that  only  those  portions 
of  oral  transactions  material  to  consid¬ 
eration  of  the  dispute  need  be  recorded: 
and  then  only  in  notation  or  summary 
form,  rather  than  lengthy  or  verbatim 
transcriptions.*'" 

The  Commission  does  not  expect  that 
all  of  the  types  of  records  delineated  in 
Section  703.6(a)  would  necessarily  be  in¬ 
volved  in  each  dispute.  The  Commission 
recognizes  that  many  disputes  will  be  de¬ 
cided  fairly  on  the  basis  of  veiT  abbrevi¬ 
ated  files.  This  would  not  obviate  the 
need  or  requirement  for  orderly  record¬ 
ing,  filing,  and  retention  of  records  as 
set  out  in  the  Rule.  The  guiding  principle 
intended  is  that  only  those  records  neces¬ 
sary  for  full  and  fair  determination  of 
disputes  be  collected,  assembled,  and  re¬ 
tained. 

The  words  “the  decision”  in  new  Sec¬ 
tion  703.6(a)  (4)  (formerly  Section  703.6 
(a)(l)(vii))  have  been  substituted  for 
the  term  “resolution”  to  conform  to  us¬ 
age  in  other  parts  the  Rule.**"  As  indi¬ 
cated,  the  paragraphs  have  been  renum¬ 
bered  as  required  by  changes  and  dele¬ 
tions. 


**  Former  Section  703.6(a)  (3),  (4),  (7), 
(8)  and  (9), respectively. 

“•R  1-4,  394-395,  Major  Appliance  Con¬ 
sumer  Action  Panel;  R  1-4-1,  308-309,  Furni¬ 
ture  Industry  Consumer  Advisory  Panel. 

A  number  of  comments  singled  out  prep¬ 
aration  of  summaries  of  telephone  conversa¬ 
tions  as  being  particularly  onerous:  TR  422 
Electronic  Industries  Association;  R  1-3-3 
1075,  Ouren,  Merritt,  Sogg  &  Cohen;  TR  222 
Association  of  Home  Appliance  Manufac¬ 
turers;  and  others. 

“•Sections  703.1(f),  703.2(f)(2),  703.4  (a] 
and  (b),  703.6(c),  703.5(d)  (1)  and  (2) 
703.6(a)  (8)  and  (9),  703.8(c)  and  others. 


INDEXING  REQUIREMENTS 

(b)  The  Mechanism  shall  maintain  an  In¬ 
dex  of  each  warrantor’s  disputes  grouped  un¬ 
der  brand  name  and  subgrouped  under  prod¬ 
uct  model. 

(c)  The  Mechanism  shall  maintain  an  In¬ 
dex  for  each  warrantor  as  will  show:  1)  all 
disputes  In  which  the  warrantor  has  prom¬ 
ised  some  performance  (either  by  settlement 
or  in  response  to  a  Mechanism  decision)  and 
has  failed  to  comply;  and  2)  all  disputes  In 
which  the  warrantor  has  refused  to  abide  by 
a  Mechanism  decision. 

(d)  The  Mechanism  shall  maintain  an  in¬ 
dex  as  will  show  all  disputes  delayed  beyond 
40  days. 

Proposed  Section  703:6  (b)  stated  in 
general  terms  the  requirement  that  a 
meclianism  must  index  individual  dispute 
files  to  faciUtate  identification  and  anal¬ 
ysis  of  patterns  of  Mechanism  and  war¬ 
rantor  actions,  and  patterns  of 
warrantor  or  industry  complaints  or 
product  defects.  Indexes  were  to  be 
established  based  on  a  number  of  factors, 
including  the  anticipated  need^  of  an 
auditor  operating  under  Section  703.7. 
The  Staff  Report  accompanying  the  pro¬ 
posed  Rule  indicated  that  records  would 
probably  be  indexed  by  warrantor,  prod¬ 
uct,  type  of  complaint,  final  disposition 
and  other  categories.**^  The  general  re¬ 
quirements  of  the  paragraph  have  been 
clarified  by  substitution  of  new  Section 
703.6(b),  (c)  and  (d),  which  state  the 
indexing  requirements  with  more  par¬ 
ticularity.  The  paragraph  had  been  ob¬ 
jected  to  on  the  grounds  of  unnecessary 
burden  or  lack  of  clarity .**“ 

Paragraph  (b)  now  requires  that  dis¬ 
putes  be  indexed  by  warrantor's  brand 
name  and  product  model.  Analysis  of  pat¬ 
terns  of  complaints  is  a  current  practice 
among  existing  dispute  settlementmech- 
anisms,  and  has  formed  the  basis  for 
mechanism  recommendations  regarding 
industrywide  consumer  problems."*"  The 
practice  is  widely  considered  to  be  a  nat¬ 
ural  and  logical  extension  of  complaint 
handling,"**  since  resolution  of  generic 
problems  leads  ultimately  to  a  reduction 
in  the  number  of  individual  complaints. 
The  paragraph  (b)  indexing  requirement 
is  intended  to  recognize  and  preserve  this 
important  practice  among  dispute  set¬ 
tlement  mechanisms  established  under 
this  Rule. 

Paragraph  (c)  states  indexing  require¬ 
ments  relating  to  two  key  indicators  of  a 
warrantor’s  good  faith  participation  in 
an  informal  settlement  mechanism.  En¬ 
tries  under  the  first  category — ^warran¬ 
tor  failure  to  perform  obl^ations  agreed 
to — would  rai^  a  presumption  of  a  Rule 
violation.  Entries  under  the  (c)  (2)  cate¬ 
gory — refusals  by  a  warrantor  to  abide 
by  Mechanism  decisicm — would  not  raise 


R  1-2-3,  998. 

R  1-3-2,  679,  Quarles  &  Brady;  R  1-6,  63- 
54,  Christopher  Wheeler;  R  l-4r-l,  616,  Na¬ 
tional  Retail  Merchants  Association  (not  nec¬ 
essary  for  operation  of  Mechanism  itself) ;  TR 
350,  Warranty  Review  Corporation;  and  see 
generally  Footnote  234,  supra. 

»«  R  1-2-3,  998,  Staff  RepOTt. 

*“  Id.;  TR  23-24,  Virginia  Knauer,  Office  of 
Consumer  Affairs,  HEW;  R  1-6,  53-54,  Chris¬ 
topher  Wheeler;  R  1-2-3,  1804,  Furniture  In¬ 
dustry  (Consumer  Advisory  Panel;  R  1-2-4, 
1989-1991,  Major  Appliance  Consumer  Ac¬ 
tion  Panel. 


such  a  presumption,**®  but  would  be  rele¬ 
vant  to  review  of  warrantor  performance 
by  the  Federal  Trade  Commission  under 
Section  110(a)(4)  of  the  Act,  and  the 
“good  faith”  requirement  under  Section 
703.2(g)  of  the  Rule. 

Paragraph  (d)  requires  maintenance 
of  an  index  of  disputes  delayed  beyond 
the  40  day  time  limit  set  out  in  Section 
703.5(d) .  This  requirement  is  intended  to 
facilitate  ease  of  initial  determination  by 
the  Commission,  and  by  an  auditor  under 
Section  703.7,  as  to  whether  a  Mecha¬ 
nism  is  resolving  disputes  “expedi¬ 
tiously.”  A  significant  number  of  entries 
in  this  index  category  would  be  an  indi¬ 
cation  that  a  Mechanism  was  not  com¬ 
plying  with  the  fundamental  requirement 
of  the  Act  to  proceed  expeditiously.  That 
determination  would  be  based  ultimate¬ 
ly,  as  would  a  determination  of  “fair¬ 
ness”,  on  a  review  of  the  facts  and 
circumstances  in  each  case,  or  on  a  rep¬ 
resentative  sample  of  cases,  in  which  the 
Mechanism  required  more  than  40  days 
to  fulfill  its  obligations  under  Section 
703.5(d)  of  the  Rule. 

The  indexes  required  under  Section 
703.6  (b),  (c)  and  (d)  could  be  kept  con¬ 
fidential  by  the  Mechanism  to  the  extent 
permitted  under  Section  703.8(b).  For 
purposes  of  clarification  indexes  may  be 
maintained  in  any  convenient  form,  pro¬ 
vided  that  the  information  requlr^  is 
readily  ascertainable,  and  the  underlying 
dispute  files  are  available  and  clearly 
referenced. 

STATISTICAL  REPORTING  REQUIREMENTS  ” 

(e)  The  Mechani.sm  shall  compile  semi¬ 
annually  and  maintain  statistics  which  show 
the  number  and  percent  of  disputes  in  each 
of  the  following  categories : 

(1)  Resolved  by  staff  of  the  Mechanism 
and  warrantor  has  complied; 

(2)  Resolved  by  staff  of  the  Mechanism, 
time  for  compliance  has  occurred,  and  war¬ 
rantor  has  not  complied; 

(3)  Resolved  by  staff  of  the  Mechanism 
and  time  for  compliance  has  not  yet  occurred; 

(4)  Decided  by  members  and  warrantor  has 
complied; 

(5)  Decided  by  members,  time  for  compli¬ 
ance  has  occurred,  and  warrantor  has  not 
complied;-  - — ' 

(6)  Decided  by  members  and  time  for  com¬ 
pliance  has  not  yet  occurred; 

(7)  Decided  by  members  adverse  to  the 
consumer; 

(8)  No  jiirisdlction; 

(9)  Decision  delayed  beyond  40  days  under 
5  703.6(e)(1); 

(10)  Decision  delayed  beyond  40  days  under 
1703.6(e)(2); 

(11)  Decision  delayed  beyond  40  days  for 
any  other  reason;  and 

(12)  Pending  decision. 

Paragraph  (e)  requires  the  Mecha¬ 
nism  to  compile,  maintain  and  report 
statistics  according  to  various  status  and 
final  disposition  categories.  The  statis¬ 
tical  summary  supports  the  functions 


*“R  1-3-2,  394,  SheU  OU  Company  ex¬ 
pressed  the  concern  that  the  Commission 
would  enforce  the  Rule  based  on  pre-deter- 
mined  formulas  regarding  warrantor  per¬ 
formance.  No  such  presumptions  are  In¬ 
tended.  See  generaUy  the  discussion  under 
the  good  faith  requirement  under  Section* 
703.2(g),  supra. 

“•  Propos^  as  Section  703.6(d) . 
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and  activities  described  under  indexing, 
and  provides  a  basis  for  review  by  in¬ 
terested  members  of  the  general  public. 
On  the  basis  of  the  statistically  reported 
performance,  an  interested  person  could 
determine  to  file  a  complaint  with  the 
Federal  Trade  Commission  pursuant  to 
Section  110(a)  (4)  of  the  Act,  and  there¬ 
by  cause  the  Commission  to  review  the 
bona  fide  operation  of  the  dispute  set¬ 
tlement  mechanism.  The  accuracy  of 
the  compilations  are  to  be  verified  by  an 
auditor  under  Section  703.7(b)  (3)  (li). 

The  statistical  reporting  requirements 
have  been  modified  in  certain  respects. 
The  paragraphs  as  proposed  would  have 
required  monthly  compilations.  In  re¬ 
sponse  to  comment  on  tiie  record,"*  this 
requirement  has_been  reduced  to  semi¬ 
annual  compilations,  in  order  to  reduce 
the  Mechanism’s  reporting  burden. 

Former  Section  703.6(d)  (1)  (lx)  (in¬ 
sufficient  information)  has  been  deleted 
as  superfiuous.  Former  paragraph  (d) 
(l)(xi),  “decision  delayed  beyond  40 
days”,  has  been  broken  down  into  the 
following  three  categories:  New  703.6(e) 

(9)  “delayed  beyond  40  days  under  Sec¬ 
tion  703.5(e)(1)”  (failure  by  consumer 
to  provide  information) ;  (e)  (10)  “de¬ 
layed  beyond  40  dairs  imder  Section  703.5 
(e)  (2)  ”  (Consumer  seeks  redress  directly 
from  the  warrantor);  (e)(ll)  “decision 
delayed  beyond  40  days  for  any  other 
reason.”  Former  paragraph  (d)(2)  re- 
qtfiring  computation  ot  average  time  be¬ 
tween  referral  to  the  Mechanism  and 
final  resolution  has  been  deleted  on 
grounds  that  it  is  burdensome  to  com¬ 
pute  and  of  questionable  value,  particu¬ 
larly  in  light  of  new  categories  (e)  (9) , 

(10)  and  (11). 

Section  703.8(a)  requires  that  the 
statistical  compilations  under  Section 
703.6(e)  sh^  be  available  to  any  per¬ 
son  for  inspection  and  copying.  Records 
forming  the  basis  of  the  statistics  may 
be  kept  confidential  to  the  extent  per¬ 
mitted  under  other  paragraphs  of  Sec¬ 
tion  703.8. 

RECORD  RETENTION 

(f)  The  Mechanism  shaU  retain  aU  records 
specified  In  paragr^hs  (a)-(e)  for  at  least 
4  years  after  disposition  ai  the  dilute. 

The  Commission  has  retained  the  four 
year  requirement  despite  a  numb^  of 
recommendations  that  the  retention 
period  be  reduced  due  to  costs  of  stor¬ 
age."*  The  requirement  is  intended  to 
support  the  Commission’s  monitoring 
oMlgations  under  Section  110(a)(4)  of 
the  Act,  which  might  involve  Commission 
analysis  of  Mechanism  or  warrantor 


XTR  1-4-1,  613,  Association  of  Home  Ap¬ 
pliance  Manufacturers  (called  for  drastic 
reduction  In  frequency);  TB  664,  Furniture 
Industry  (Consumer  Advisory  Panel  (cur¬ 
rently  issues  quarterly  reports) ;  B  1-3-3, 928, 
Amana  (quarterly).  • 

B  1-3-1,  290.  Union  Carbide  Corporation 
(2  years) ;  TR  222,  Association  of  Home  Ap¬ 
pliance  Manufacturers  (2  yecus);  TR  1520. 
Better  Business  Bureau.  Chicago,  niinols  (2 
years);  and  others.  But  see,  B  1-6,  78. 
Chrlstophw  Wheeler  (four  years  essential  to 
support  foUow-up  consume  action,  FTC  en¬ 
forcement,  and  outside  research) , 


action  over  an  extended  period.  Records 
would  be  available  to  parties  to  disputes 
unresolved  following  Mechanism  action, 
or  in  subsequent  disputes  arising  out  of 
an  earlier  transaction.  The  retention  re¬ 
quirement  would  help  to  assure  that  the 
history  and  record  of  the  dispute  were 
preserved  for  a  period  equal  to  the  gen¬ 
eral  statute  of  notations  under  the  Uni¬ 
form  Commercial  C:?ode."*  The  Commis¬ 
sion  has  no  objection  to  storage  of  rec¬ 
ords  by  means  of  microfilm  or  any  rea¬ 
sonable  alternative  to  retention  of  raw 
files. 

Section  703.7 — Audits 

Section  703.7  establishes  requirements 
relating  to  independent  audit  of  the 
Mechanism  itself,  and  of  the  perform¬ 
ance  of  participating  warrantors.  The 
pn^iosed  audit  requirements  elicited  con¬ 
siderable  comment.  Opponents  cited  the 
presumed  cost  of  an  outside  audit,***  and 
counterproposals  also  reflected  a  concern 
with  cost  factors  rather  than  opposition 
to  the  notion  of  an  independent  audit.*" 
The  general  lack  of  opp^tion  to  an  in¬ 
dependent  audit  per  se  was  reinforced  by 
comment  favoring  the  audit  require¬ 
ments  as  pnHXised.**'  The  Commission  has 
determined  that  the  weight  of  the  record 
clearly  supports  retention  of  the  inde¬ 
pendent  audit  requirement.  However,  the 
requirement  has  been  modified  in  sev¬ 
eral  respects  to  reduce  costs  and  clarify 
the  minimum  obligations. 

ANNUAL  AUDIT 

(a)  The  Mechanism  shaU  have  an  audit  con¬ 
ducted  at  least  annuaUy,  to  determine 
whether  the  Mechanism  and  Its  Implementa¬ 
tion  are  In  compliance  with  thi«  part.  AU 
records  of  the  Mechanism  required  to  be  kept 
under  $  703.6  shaU  be  available  for  audit. 

Paragraidi  (a)  is  unchanged,  since  the 
record  generally  supported  the  idea  of  an 
annual  audit.  'ITie  “annual”  requirement 
is  discussed  in  the  introductory  portion, 
and  in  Footnote  251,  supra.  The  Mech¬ 
anism,  under  revised  paragraph  (b)  (3) . 
may  direct  its  auditor  to  rely  primarily 


»  Uniform  Commercial  Code,  2-725. 

"•  B  1-4-1,  98,  (C-8),  National  Electrical 
Manufacturers  Association;  TR  2058,  Singer 
Sewing  RCachines;  TB  171,  Kitchen  Dealers 
Assoclaflon;  TR  656,  Furniture  Industry  Con¬ 
sumer  Advisory  Panel  TB  440,  Electronic  In¬ 
dustries  Association. 

**  B  1-4-1,  395,  Major  AppUance  Consumer 
Action  Panel  (aUow  Panel  Chairman  to  con¬ 
duct  audit  according  to  a  specified  proce¬ 
dure;  annual  too  fb^uent);  B  1-4-1,  514, 
Association  of  Home  AppUance  Manufac¬ 
turers  (every  three  years) ;  TB  171,  Kitchen 
Dealers  Association  (qmt  checks  only);  B 
1-3-1,  260,  Union  Carbide  Corporation  (de¬ 
lete  in  favor  of  direct  review  by  FTC);  TR 
93,  CouncU  of  Better  Business  Bureaus  (per¬ 
mit  substitution  of  alternative  plan  subject 
to  FTC  approval). 

"■TR  2149,  Kit  Manufacturing  Company; 
TR  2492,  California  Department  of  Consumer 
Affairs;  TR  1522,  Better  Business  Bureau, 
CHilcago,  Illinois;  TB  2174,  Orange  County 
Office  of  Consumer  Affairs  (but  titter  for¬ 
mat  should  be  required) ;  TB  2043,  California 
Deputy  Attorney  General;  TR  862.  Donald 
BothschUd;  TR  2541,  San  Francisco  Bar  (Com¬ 
mittee  on  Consumer  Rights;  TR  1470,  Amer¬ 
ican  Arbitration  Association;  TR  201,  (Chris¬ 
topher  Wheeler. 


on  findings  derived  on  the  basis  of  direct 
contact  with  consumers  who  had  utilized 
the  Mechanism.  TTie  auditor  would  have 
access  to  all  Mechanism  records,  without 
restriction,  whatever  the  methodology. 
No  date  for  ccHnpletion  of  the  report  of 
the  audit  is  specified;  a  Mechanism  would 
be  free  to  conduct  the  audit  to  coincide 
with  its  own  budget  or  reporting  cycle. 

NATURE  or  THE  AUDIT 

(b)  Each  audit  provided  for  in  paragraph 
(a)  of  this  section  shall  include  at  a  mini¬ 
mum  the  following: 

(1)  Evaluatlcm  of  warrantors’  effmrts  to 
make  consumers  aware  of  the  Mechanism’s 
existence  as  required  In  i  7033(d):  and 

(2)  Review  of  the  indexes  maintained  pur¬ 
suant  to  f  703.6  (b) ,  (c) ,  and  (d) ;  and 

(3)  Analysis  of  a  random  sample  of  dis¬ 
putes  handled  by  the  Mechanism  to  deter¬ 
mine  the  following:  (1)  adequacy  of  the 
Mechanism’s  and  other  forms.  Investigation, 
mediation  and  foUow-up  efforts,  and  other 
aspects  of  complaint  handling;  and  (U)  ac¬ 
curacy  of  the  Mechanism's  statistical  com¬ 
pilations  under  §  703.6(e).  (For  purposes  of 
this  subparagraph  "analysis"  shaU  Include 
oral  or  written  contact  with  the  consumers 
involved  In  each  of  the  disputes  In  the  ran¬ 
dom  sample.) 

In  response  to  comments  on  the  public 
record,  a  number  of  modifications  have 
been  made  relative  to  the  extent  and 
methodology  of  the  required  audit.  Pro¬ 
posed  Section  703.7(b)  would  have  re¬ 
quired  that  the  audit  include  a  review  of 
an  aspects  of  Mechanism  and  warrantor 
performance  subject  to  the  Rule,  and 
that  the  review  would  Include,  addltion- 
aUy,  verification  of  a  statisticaUy  valid 
sample  of  disputes  decided  by  the  Mech¬ 
anism.  Under  the  proposed  Rule,  it  was 
envisioned  that  the  auditor  would  rely 
primarily  on  exhaustive  analysis  of  dis¬ 
pute  files  and  other  recorcis,  observations 
of  dispute  handling  by  mechanism  staff 
and  members,  and  exercise  of  a  consider¬ 
able  degree  of  independent  judgment  as 
to  how  fairly  and  experitiously  the  Mech¬ 
anism  was  operati^.  Verification  of  a 
statistically  valid  sample  would  have 
provided  an  additi(Hiai  check  on  the 
auditor’s  findings  and  conclusions. 

The  Commission  has  determined  that 
the  objectives  of  an  Independent  audit 
may  be  realized  at  considerably  less  cost, 
through  substitution  of  requirements 
that  state  particular  audit  tasks  and 
methodology.  Section  703.7(b)  states 
these  minimum  requirements. 

Paragraphs  (b)(1).  (2)  and  (3)(ii) 
set  forth  specific  audit  tasks.  Paragraph 
(b)(3)(i)  repeats  much  of  the  general 
requirement  relating  to  audit  of  Mech¬ 
anism  operation,  as  set  out  in  proposed 
Section  703.7(b).  However,  as  regsurds 
methodology.  Paragraph  (b)  (3)  (i)  per¬ 
mits  primary  emphasis  to  be  placed  on 
analsrsis  by  the  auditor  of  the  experiences 
of  a  sample  of  consumers  who  have 
utilized  a  Mechanism.  The  paragraph 
states  that  “analysis”  shall  Include  oral 
or  written  contact  with  the  consumers 
involved  in  each  dispute  in  the  sample. 
Performance  of  the  audit  obligations 
under  both  (b)(3)  (i)  and  (li)  should 
probably  include  preparation  of  a  ques¬ 
tionnaire  carefully  structured  to  elicit 
information  adequate  to  permit  an  in- 
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formed  judgment  as  to  the  performance 
of  the  Mechanism,  and  the  accuracy  of 
the  statistical  summaries. 

Paragraph  (b)  (3)  requires  analysis  of 
a  “random”  sample,  due  to  the  costs  and 
imcertainty  that  might  have  resulted 
under  the  proposed  Section  703.7(b)  re¬ 
quirement  of  a  “statistically  valid”  sam¬ 
ple.  Nonetheless,  the  sample  must  be 
drawn  so  as  to  fairly  reflect  the  operation 
and  results  of  Mechanism  action. 

The  auditor  could  base  or  suw>lement 
the  analysis  required  imder  (b)  (1'  on  the 
consumer  contacts  described  under  (b) 
(3)(i),  though  other  generally  accepted 
auditing  methodology  could  be  utilized. 
The  requirements  of  paragraph  (b)  (2) 
would  be  met  by  reference  by  the  auditor 
to  the  indexes,  and  to  at  least  a’ sample 
of  the  files  forming  the  basis  of  the 
Indexes. 

DISTRIBUTION  OF  AUDIT  REPORT 

(c)  A  report  of  each  audit  under  this  sec¬ 
tion  shall  be  submitted  to  the  Federal  Trade 
Commission,  and  shall  be  made  available  to 
any  person  at  reasonable  cost.  The  Mecha¬ 
nism  may  direct  its  auditor  to  delete  names 
of  parties  to  disputes,  and  Identity  of  prod¬ 
ucts  involved,  from  the  audit  report. 

Access  to  audit  information  is  intended 
to  facilitate  the  public  and  FTC  review 
functions  set  out  in  Section  110(a)  (4)  of 
the  Act.  To  preserve  the  confidentiality 
of  records  as  permitted  imder  Section 
703.8(b),  this  paragraph  will  permit  a 
Mechanism  to  direct  its  auditor  to  omit 
from  the  report  the  identity  of  individual 
parties  or  products. 

There  were  very  few  comments  regard¬ 
ing  paragraph  (c) ,  although  several  con¬ 
sumer  representatives  expressed  opposi¬ 
tion  to  the  confidentiality  provision."*  A 
considerable  range  of  opinion  was  pre¬ 
sented  on  the  confidentiality  issue  under 
Section  703.8(b).  The  Commission  ra- 
tlonable  for  retaining  the  confidentiality 
provision  is  set  out  under  that  section. 

SELECTION  OF  AUDITORS 

(d)  Auditors  shall  be  selected  by  the 
Mechanism.  No  auditor  may  be  Involved  with 
the  Mechanism  as  a  warrantor,  sponsor  or 
member,  or  employee  or  agent  thereof,  other 
than  for  purposes  of  the  audit. 

The  independence  requirement  Is  in 
accord  with  generally  accepted  auditing 
standards,  and  with  current  practices  of 
certain  existing  informal  dispute  mech¬ 
anisms.**  Comments  raising  cost  objec¬ 
tions  to  the  independence  requirement 
were  noted  in  F^tnote  251,  iu^tra. 

SacnoN  703.8  Opxnnsss  of  Records  and 
Proceedings 

Section  703.8  is  intended  to  strike  a 
balance  between  the  warrantors’  and 
Mechanism’s  need  for  confidentiality, 
and  the  competing  need  for  public  access 
and  scrutiny  of  Mechanism  operations 
that  is  implicit  in  Section  110(a)  (4)  of 


■•SM,  e.g.,  TR  2526,  2536,  San  Francisco 
Bar  Cammlttes  on  Consumer  Rights;  R  1-8, 
144,  Elinor  Quggenhelmer,  New  York  City 
Department  of  Consumer  Adairs. 

**TR  1581,  Better  Buslnees  Bureau,  Chloa- 
g(^  Illinois;  TR  1469-1470,  American  Arbitra¬ 
tion  Association. 


the  Act.  The  Commission  believes  that 
the  public  “presence”,  and  the  right  of 
Interested  persons  to  file  complaints  with 
the  Commission  under  Section  110(a)  (4) 
of  the  Act,  will  contribute  to  a  height¬ 
ened  awareness  by  Mftr.hfl.ni.«?m.«t  of  the 
need  for  operation  in  conformance  with 
the  Rule.  This  shoulcTminimlze  the  need 
for  Commission  monitoring  under  Sec¬ 
tion  110(a)  (4)  of  the  Act. 

Under  Section  703.8  statistical  sum¬ 
maries  and  the  annual  audit  report 
would  be  available  to  any  Interested  per¬ 
son.  Parties  to  disputes  could  Inspect  or 
obtain  copies  of  their  own  dispute  files. 
Auditors  would  have  access  to  all  Mech¬ 
anism  records.  For  all  other  purposes  a 
Mechanism  is  permitted  under  the  Sec¬ 
tion  to  maintain  the  confidentiality  of 
its  record.  This  Section,  particularly  the 
confidentiality  provision,  elicited  con¬ 
siderable  comment.  For  reasons  ex¬ 
plained  below,  the  final  Rule  refiects  only 
minor  changes. 

statistical  summaries 

(a)  The  statistical  summaries  specified  in 
S  703.6(e)  shaU  be  available  to  any  person 
for  laspcctlon  and  oopyteg. 

Paragraph  (a)  Is  unchanged.  It  is  in¬ 
tended  to  support  in  a  limited  way  the 
implicit  requirement  in  Section  110(a) 
(4)  of  the  Act  relating  to  public  review 
of  Mechanism  operation.  Comment  by 
some  consumer  representatives  ques¬ 
tioned  whether  the  statistical  summaries 
could  meaningfully  serve  the  public  re¬ 
view  function.**®  The  Commission  be¬ 
lieves  that  summaries  and  the  audit  re¬ 
ports  taken  together  win  provide  the 
opportimity  for  meaningful  public  re¬ 
view. 

CONFIDENTIALITY 

(b)  Except  as  provided  under  paragraphs 
(a)  and  (e)  of  this  section,  and  pan^aph 
(c)  <^  {  703.7,  all  records  of  the  Mechanism 
may  be  kept  confidential,  or  made  av^lable 
only  on  such  terms  and  conditions,  or  in 
such  form,  as  the  Mechanism  shall  permit. 

Paragraph  (b)  Is  essentially  un¬ 
changed.  Except  for  the  statistical  sum¬ 
maries,  files  available  to  parties,  auditor 
access,  and  the  audit  report,  all  records 
of  the  Mechanism  relating  directly  to 
settlement  of  disputes  may  be  k^t  con¬ 
fidential. 

’There  was  considerabte  debate  on  this 
provision.  The  Craunisskm  believes  that 
the  record  indicates  ttiat  tiie  require¬ 
ments  represent  a  fair  balance  between 
the  warrantors’  need  fox  confidentiality, 
and  the  competing  need  for  public  access 
and  scrutiny  of  Mechanism  operations. 
Consumer  representatives  arere  generally 
opposed  to  any  limitation  on  access  to 
Mechanian  records,  for  a  variety  of  rea¬ 
sons.**  industry  spokespoen  generally 


**  See,  e.g.,  R  1-6,  63-64,  Christopher 
Wheeler;  and  the  diseuaslon  relating  to  op- 
posltioii  to  the  oonlldentlality  provision, 
infra. 

“•R  1-6,  106-107,  Center  tor  Auto  Safety 
(value  of  precedent  In  deciding  whether  to 
pursue  a  claim;  warrantor  hae  access,  there¬ 
fore  unfair  to  deny  oonsumer  access);  TR 
2626,  2536,  San  Frandseo  Bar  Committee  on 
Consumer  Rights;  R  1-8,  144,  New  York  City 
Department  of  Consumer  Affairs  (ueefulnees 


voiced  strong  support  for  confidentiahty 
of  records,  though  several  opposed  the 
provision  as  written,  apparoitly  on  the 
mistaken  ground  that  participating  war¬ 
rantors  and  Mechanism  sponsors  would 
have  no  voice  in  Mechanism  policy  re¬ 
garding  discretionary  release  of  rec¬ 
ords.*’  The  Staff  Report  “*  stated  that . 
the  Mechanism,  and  its  sponsors  and 
participating  warrantors,  could  decide 
the  terms  and  conditions  of  any  dis¬ 
closures  not  required  by  the  Rule.  The 
Commission  reiterates  its  position  that 
the  Rule  does  not  prohibit  sponsor  or 
warrantor  involvement  in  formulation  of 
the  Mechanism’s  general  policy  regard¬ 
ing  release  of  confidential  records. 

Based  on  the  pre-publication  investi¬ 
gation  by  the  staff,  tbe  Commission  is 
aware  of  the  consensus  among  existing 
dispute  settlement  mechanisms  that  the 
identity  of  tbe  parties  and  products  In¬ 
volved  in  a  dispute  should  not  be  dis¬ 
closed  to  tbe  general  public.**  The  con¬ 
cern  expressed  was  that  the  identities 
could  be  used  by  aompetitors  or  others  to 
the  detriment  cff  a  company  engaged  in 
good  faith  efforts  to  resolve  disputes. 
Thus  a  warrantcnr  who  participated  in  an 
informal  dlipute  settlement  mechanism 
might  be  subjecting  himself  to  possible 
disparagement,  while  non-participating 
warrantors  would  not  be  exposed  to  this 
possibility.  ReiH*esentatives  of  several  ex¬ 
isting  mechanisms  expressed  the  view 
that  lade  of  eonfidentiality  would  op¬ 
erate  as  a  strong  disincentive  to  war- 
ra^^tor  participation  in  informal  dispute 
settlement.**  The  Commission  believes 
that,  on  balance,  the  confidentiality  pro¬ 
vision  as  proposed  should  be  retained. 
Disclosure  of  statistical  summaries,  audit 
reports  and  Individual  dispute  files, 
should  adequately  supplement  the  Com- 
misskm’s  monitoring  and  enforcement 
obligations  under  Section  110(a)  (4)  of 
the  Act,  without  seriously  compromising 
the  confidmtiality  desired  by  warrantors. 

RELEASE  OF  CONFIDENTIAL  RECORDS 

(c)  The  poUoy  of  the  Mechanism  with 
respect  to  records  made  available  at  the 
Mechanism's  option  shall  be  set  out  In  tbe 
procedures  under  t  703A(a) ;  the  policy  shall 
be  appUed  uniformly  to  an  requests  tor  ac¬ 
cess  to  or  copies  of  such  records. 

Paragraph  (c)  received  virtually  no 
comment.  Ft  Is  unchanged.  Should  a 
Mechanism  elect  to  make  records  availa¬ 
ble  that  could  beheld  confidential  imder 
paragraph  (b)  ,  then  paragraph  (e)  would 
reqtdre  the  Mechanic  to  state  generally 
in.  the  written  procedures  required  under 
Section  703.5(a).,  any  terms  or  condi¬ 
tions  relating  to  the  availability  of  such 
records.  The  Mechanism  would  be  re- 


to  nmmtmmr  agencioe;  part  of  FTC  educa¬ 
tional  function);  R  1-6,  61-68^  Christopher 
Wheeler  (Important  oonsunisr  purchasing 
information;  reeearch  value) . 

•'R  l-S-3i  841>-t8.  Schwinn  Bicycle  Com¬ 
pany;  R  1-3-8,  341,  Nhton,  Hargrave,  Davans 
A  Doyle;  R  li-4-l,  58,  National  fiaaoetatton  of 
Furniture  Manufacturers;  R  1-A-l,  fT,  Na¬ 
tional  Etotall  Merchants  Aaeoolattasi:  R  1-S-l, 
281.  Unkm  CaiMda  Goepsrattan. 

■•B  1-3-t,  1003. 

"» Id.,  at  1008. 

Id..  1010. 
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quired  to  apply  its  policy,  or  terms  and 
conditions,  imiformly  to  all  requests  for 
access  to  such  records.  The  purpose  of 
these  requirements  is  to  insure  that  war¬ 
rantors  and  consumers  have  equal 
knowledge  and  access  to  any  such  rec¬ 
ords. 

OBSERVERS  AT  MEETINGS 

(d)  Meetings  of  tbe  members  to  hear  and 
decide  disputes  shall  be  open  to  observers  on 
reasonable  and  lypidiscrlmlnatory  terms.  The 
identity  of  the  parties  and  products  Involved 
in  disputes  need  not  be  disclosed  at  meetings. 

The  meetings  policy  was  objected  to  in 
several  comments  on  groimds  of  imprac- 
ticality,  or  that  confidentiality  permitted 
under  paragraph  (b)  would  be  compro¬ 
mised.^  Because  of  general  support  and 
acceptance  among  consumer  representa¬ 
tives  and  existing  dispute  handling  or¬ 
ganizations,^  the  provision  is  unchanged. 
Under  paragraph  (d),  interested  per¬ 
sons  would  be  permitted  to  observe  meet¬ 
ings  of  the  members  hearing  and  decid¬ 
ing  disputes.  Merchanisms'  could  not 
place  any  unreasonable  or  discriminatory 
limitations  on  attendance  by  observers, 
though  the  paragraph  does  not  prohibit 
some  limitations  on  the  number  of  obser¬ 
vers  or  frequency  of  open  meetings.  The 
Commission  recognizes  that  the  presence 
of  observers  may  interfere  to  some  degree 
with  the  primary  Mechanism  function  of 
dispute  handling. 

The  paragraph  is  intended  to  further 
support  the  public  access  and  scrutiny 
functions  implied  in  Section  110(a)  (4) 
of  the  Act.  To  preserve  confidentiality, 
the  Mechanism  would  be  permitted  under 
-the  paragraph  to  take  st^s  to  avoid  dis¬ 
closure  to  observers  of  the  identity  of 
parties  and  products  involved  in  disputes. 
In  the  event  that  parties  to  a  dispute  ap¬ 
peared  personally,  as  provided  in  para¬ 
graph  (f)  of  Section  703.5,  then  a 
Mechanism  might  reasonably  exclude 
nonparty  observers  in  the  interest  of  con¬ 
fidentiality,  since  in  any  event  the  public 
scrutiny  function  would  be  served  by  the 
presence  of  the  parties  to  the  dispute. 

AVAILABILITY  OF  DISPUTE  FILES  TO  PARTIES 

(e)  Upon  request  the  Mechanism  shall 
provide  to  either  party  to  a  dispute; 

(1)  Access  to  all  records  relating  to  the 
dispute;  and 

(2)  CTopies  of  any  records  relating  to  the 
dispute,  at  reasonable  cost. 

Paragraph  (e)  is  unchanged.  Access  by 
parties  includes  the  dispute  file  described 
in  Section  703.6(a) .  It  does  not  include 
indexed  information  under  paragraphs 
(b),  (c)  and  (d).  or  any  other  records 
not  available  to  the  general  public.  There 
were  few  objections  to  this  provision."* 


1-2-3,  381,  Alcan  Building  Products; 
R  1-3-1,  291,  Union  Carbide  Corporation;  Tr 
437,  Electronic  Industries  Association. 

«"B  1-2-3,  1011,  Staff  Report;  R  1-2-4. 
1879,  Frank  McLaughlin,  OfiBce  of  Consumer 
Affairs,  HEW;  R  1-2-3,  1497,  Chamber  of 
Commerce  of  the  UH.,  "Fair  Settlement  of 
Just  Claims." 

^  R  1-2-3,  66,  Mohasco  (defeats  confiden¬ 
tiality  of  records  submitted  in  good  faith  and 
under  compulsion);  R  1-4-1,  392-93,  Major 
Appliance  Consumer  Action  Panel  (may  im¬ 
pair  contributions  ciurently  made  by  volun- 
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The  need  expressed  by  consumer  repre¬ 
sentatives  for  access  to  dispute  settle- 
moit  records,  and  their  opposition  to 
confidentiality  in  any  form,  is  discussed 
under  paragraph  (b) ,  supra. 

Access  by  a  party  to  the  records  of  his 
or  her  dispute  is  an  essential  internal 
check  oa  the  fairness  of  the  Mechanism. 
Since  the  Mechanism  is  not  required  to 
operate  “on  the  record”  as  required  of 
the  courts,  access  by  parties  must  provide 
the  same  t3rpe  of  discipline.  While  the 
rule  is  far  from  imposing  a  constitutional 
due  process  standard  on  Mechanisms,  ac¬ 
cess  to  the  files  of  one’s  own  case  is  a 
minimum  fairness  requirement.  A  party 
is  entitled  to  know  the  basis  on  which  a 
decision  is  made.  Requests  for  access  to 
dispute  records  wUl  not  burden  the 
Mechanism  because  the  cost  may  be  im¬ 
posed  on  the  requesting  party. 

The  right  of  a  party  to  copy  the  dis¬ 
pute  records  will  facilitate  further  pur¬ 
suit  of  the  dispute  should  the  Mechanism 
decision  fall  to  satisfy  a  party.  The  avail¬ 
ability  of  the  dispute  file  would  avoid 
needless  cost  and  duplication  should  the 
parties  choose  to  pursue  the  matter  fur¬ 
ther  in  arbitration,  litigation,  or  some 
other  forum.  Section  110(a)  (3)  of  the 
Act  would  make  the  decision  of  a  dispute 
settlement  mechanism  admissible  in  evi¬ 
dence  in  i^ivil  action  arising  out  of  a 
warranty  ^ligation  and  relating  to  a 
matter  considered  by  the  Mechanism. 
The  Act  does  not  address  the  question  of 
admissibility  of  Mechanism  records  re¬ 
lating  to  the  dispute.  Thus  the  admissi¬ 
bility  of  these  records  would  be  deter¬ 
mined  by  a  court. 

DISCLOSURE  or  MEMBER  AND 
STAFF  QUALIFICATIONS 

(I)  The  Mechanism  Shall  make  available  to 
any  person  upon  request,  information  relat¬ 
ing  to  the  qualifications  of  Mechanism  staff 
and  members. 

The  Commission  has  added  paragraph 
(f) .  Hie  final  audit  provisions  no  longer 
require  review  by  an  auditor  of  staff  and 
member  qualifications  tmder  Sections 
703.3  and  703.4,  for  reasons  discussed  su¬ 
pra.  at  151-153.  Thus  there  is  no  basis 
for  review.  Several  existing  dispute  set¬ 
tlement  mechanisms  currently  disclose 
biographical  information  in  routine  pub¬ 
lications.*"  Mechanisms  could  satisfy  the 
requirement  through  publication  of  the 
information  in  the  materials  required 
under  Section  703.5(a) ,  provided  the  ma¬ 
terials  were  updated  to  reflect  personnel 
changes. 

Paragraph  (g)  relating  to  Federal 
Trade  Commission  access  to  Mechanism 
records  has  been  deleted  from  the  final 
Rule.  The  paragraph  simply  restated  the 
implied  condition  of  Section  110(a)  (4)  of 
the  Act,  which  establishes  the  Commis¬ 
sion’s  review  and  enforcement  obliga¬ 
tions.  Pr(^x)sed  paragraph  (g)  w'as  su- 


teer  inspections);  TR  1294,  Consumer  Fraud 
Division,  OfiSce  of  the  lUlnols  Attorney  (gen¬ 
eral  (confidential;  may  contain  off  the  record 
admissions  made  to  resolve  a  dispute;  court, 
of  course,  would  determine  admissibility) . 

«*  See.  e.g..  R  1-2-3.  1805,  FICAP;  R  -1-2  4, 
2054.  MACAP. 
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perfluous,  since  the  Commission  would 
have  access  to  Mechanism  records  under 
the  general  grant  of  investigative  powers 
in  the  Federal  Trade  Commission  Act, 
15  U.S.C.  §5  41efseq. 

Promulgation 

The  Commission  has  now  considered 
all  matters  of  fact,  law.  policy  and  dis¬ 
cretion,  including  the  data,  views  and 
arguments  presented  on  the  Record  by 
Interested  parties  in  response  to  the  No¬ 
tice,  as  prescribed  by  law,  and  has  de¬ 
termined  that  the  promulgation  of  the 
'Trade  Regulati  i  Rule  and  its  Statement 
of  Basis  and  Purpose  set  forth  herein 
Is  in  the  public  interest. 

Accordingly,  the  Commission  hereby 
promulgates  the  foregoing  Statement  of 
Basis  and  Purpose,  and  hereby  amends 
Title  16  of  CFR,  Chapter  1,  Subchapter 
G,  Rules.  Regulations,  Statements  and 
Interpretations  under  the  Magnuson- 
Moss  Warranty  Act,  by  adding  a  new  Part 
703  as  follows ; 

PART  703— INFORMAL  DISPUTE 
SETTLEMENT  PROCEDURES 

Sec 

703.1  Definitions. 

703.2  Duties  of  warrautor. 

Minimum  Requirements  of  thk  Mechanism 

703.3  Mechanism  organization. 

703.4  Qualification  of  members. 

703.5  Operation  of  the  mechanism. 

703.6  Recordkeeping. 

703.7  Audits. 

703.8  Openness  of  records  and  proceedings. 
Authority:  15  U.S.C.  2309  and  2310. 

§  703.1  Definitions. 

(a)  ‘"The  Act”  means  the  Magnuson- 
Moss  Warranty — Federal  Trade  Com¬ 
mission  Improvement  Act,  15  U.S.C.  2301, 
et  seq. 

(b)  “Consumer  product’’  means  any 
tangible  personal  property  which  is  dis¬ 
tributed  in  commerce  and  which  is  nor¬ 
mally  used  for  personal,  family,  or  house¬ 
hold  purposes  (including  any  such  prop¬ 
erty  intended  to  be  attached  to  or  in¬ 
stalled  in  any  real  property  without  re¬ 
gard  to  whether  it  is  so  attached  or 
installed) . 

(c)  “Written  warranty’’  means;  (1> 
any  written  affirmation  of  fact  or  written 
promise  made  in  connection  with  the  sale 
of  a  consumer  product  by  a  supplier  to  a 
buyer  which  relates  to  the  nature  of  the 
material  or  workmanship  and  affirms  or 
promises  that  such  material  or  work¬ 
manship  is  defect  free  or  will  meet  a 
specified  level  of  performance  over  a 
specified  period  of  time,  or 

(2)  any  undertaking  in  writing  in  con¬ 
nection  with  the  sale  by  a  supplier  of  a 
consumer  product  to  refimd,  repair,  re¬ 
place,  or  take  other  remedial  action  with 
respect  to  such  product  in  the  event  that 
such  product  fails  to  meet  the  specifica¬ 
tions  set  forth  in  the  undertaking,  which 
written  affirmation,  promise  or  under¬ 
taking  becomes  part  of  the  basis  of  the 
bargain  between  a  supplier  and  a  buyer 
for  purposes  other  than  resale  of  such 
product. 
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(d)  •‘Warrantor”  means  any  person 
who  gives  or  offers  to  give  a  written  war¬ 
ranty  which  Incorporates  an  Informal 
dispute  settlement  mechanism. 

(e)  “Mechanism”  means  an  Informal 
dispute  settlement  procedure  which  is  in¬ 
corporated  into  the  terms  of  a  written 
warranty  to  which  any  provision  of  Title 
I  of  the  Act  applies,  as  provided  in  Sec¬ 
tion  110  of  the  Act. 

(f)  “Members”  means  the  person  or 
persons  within  a  Mechanism  actually  de¬ 
ciding  disputes. 

(g)  “Consumer”  means  a  buyer  (other 
than  for  purposes  of  resale)  of  any  con¬ 
sumer  product,  any  person  to  whom  such 
product  is  transferred  during  the  dura¬ 
tion  of  a  written  warranty  applicable  to 
the  product,  and  any  other  person  who  is 
entitled  by  the  terms  of  such  warranty  or 
imder  applicable  state  law  to  enforce 
against  the  warrantor  the  obligations  of 
the  warranty. 

(h)  “On  the  face  of  the  warranty” 
means;  (1)  if  the  warranty  is  a  single 
sheet  with  printing  on  both  sides  of  the 
sheet,  or  if  the  warranty  is  comprised  of 
more  than  one  sheet,  the  page  on  which 
the  w'arranty  text  begins; 

(2)  if  the  warranty  is  included  as  part 
of  a  longer  dociunent,  such  as  a  use  and 
care  manual,  the  page  in  such  document 
on  which  the  warranty  text  begins. 

§  703.2  Duties  of  warrantor. 

(a)  The  warrantor  shall  not  incorpo¬ 
rate  into  the  terms  of  a  written  warranty 
a  Mechanism  that  fails  to  comply  with 
the  requirements  contained  in  §§  703.3- 
703.8.  This  paragraph  shall  not  prohibit 
a  warrantor  from  incorporating  into  the 
terms  of  a  written  warranty  the  step-by- 
step  procedure  which  the  consumer 
should  take  in  order  to  obtain  p>erform- 
ance  of  any  obligation  under  the  war¬ 
ranty  as  described  in  section  102(a)  (7) 
of  the  Act  and  required  by  Part  701  of 
this  subchapto:. 

(b)  The  warrantor  shall  disclose  clear¬ 
ly  and  conspicuously  at  least  the  f(^ow- 
ing  information  on  the  face  of  the  writ¬ 
ten  warranty:  (1)  a  statement  of  the 
availability  of  the  informal  dispute  set¬ 
tlement  mechanism; 

(2)  the  name  and  address  of  the 
Mechanism,  or  the  name  and  a  telephone 
number  of  the  Mechanism  which  con¬ 
sumers  may  use  without  charge; 

(3)  a  statemmt  of  any  requiremeut 
that  the  consumer  resort  to  the  Mecha¬ 
nism  before  exercising  rights  or  seeking 
remedies  created  by  Title  1  of  the  Act; 
together  with  the  disclosure  that  if  a 
consumer  chooses  to  seek  redress  by  pur¬ 
suing  rights  and  rraiedies  not  created 
by  Title  I  of  the  Act,  resort  to  the  Mecha¬ 
nism  would  not  be  required  by  any  pro¬ 
vision  of  the  Act;  and 

(4)  a  statement,  if  applicable,  indicat¬ 
ing  where  further  information  on  the 
Mechanism  can  be  found  in  materials 
accompanying  the  product,  as  provided 
ini  703.2(c). 

(c)  The  warrantor  shall  include  in  the 
written  warranty  or  in  a  separate  secticm 
of  materials  accompanying  the  product, 
the  following  information:  (1)  either  (i) 
a  form  addressed  to  the  Mechanism  con¬ 


taining  spaces  requesthig  the  informa¬ 
tion  whi(^  the  Mechanism  may  require 
for  prompt  resolution  of  warranty  dis¬ 
putes;  or  (ii)  a  telephone  number  of  the 
Mechanism  which  consumers  may  use 
without  charge; 

(2)  The  name  and  address  of  the 
Mechanism; 

(3)  A  brief  description  of  Mechanism 
procedures; 

(4)  The  time  limits  adhered  to  by  the 
Mechanism;  and 

(5)  The  types  of  information  which 
the  Mechanism  may  require  for  prompt 
resolution  of  warranty  disputes. 

(d)  The  warrantor  shall  take  steps 
reasonably  calculated  to  make  consum¬ 
ers  aware  of  the  Mechanism’s  existence 
at  the  time  consumers  experience  war¬ 
ranty  disputes.  Nothing  contained  in 
paragraphs  (b) ,  (c) ,  or  (d)  of  this  section 
shall  limit  the  warrantor’s  option  to  en¬ 
courage  consumers  to  seek  redress  di¬ 
rectly  from  the  warrantor  as  long  as  the 
warrantor  does  not  wtpressly  require 
consumers  to  seek  redress  directly  from 
the  warrantor.  The  warrantor  shall  pro¬ 
ceed  fairly  and  expeditiously  to  attempt 
to  resolve  sdl  disputes  submitted  directly 
to  the  warrantor. 

(e)  Whenever  a  dispute  is  submitted 
directly  to  the  warrantor,  the  warrantor 
shall,  within  a  reasonable  time,  decide 
whether,  and  to  what  extent,  it  will  sat¬ 
isfy  the  consumer,  and  inform  the  con¬ 
sumer  of  its  decision,  m  its  notification 
to  the  consumer  of  its  decision,  the  war¬ 
rantor  shall  include  the  information  re¬ 
quired  in  §  703.2  (b)  and  (c). 

(f)  The  warrantor  shall:  (1)  respond 
fully  and  promptly  to  reasonable  requests 
by  the  Mechanism  for  Infxirmation  relat¬ 
ing  to  disputes; 

(2)  upon  notification  of  any  decision 
of  ^e  Mechanism  that  would  require  ac¬ 
tion  on  the  part  of  the  warrantor,  imme¬ 
diately  notify  the  Mechanism  whether, 
and  to  what  extent,  warrantor  will  abide 
by  ttie  decision;  and 

(3)  perform  any  obligations  it  has 
agreed  to. 

(g)  The  warrantor  shall  act  in  good 
faith  in  determining  wtMther,  and  to 
what  extent,  it  will  abide  by  a  Mecha¬ 
nism  decision. 

(h)  'The  warrantor  shall  comply  with 
any  reasonable  requirements  imposed  by 
the  Mechanism  to'  fairly  and  expedi¬ 
tiously  resolve  warranty  disputes. 

Mintuttm  Requibekskts  of  the 

MECHAinSM 

§  703.3  Mechanism  organization. 

(a)  The  Mechanism  shall  be  funded 
and  competently  staffed  at  a  level  suffi¬ 
cient  to  ensure  fair  and  expeditious  reso¬ 
lution  of  all  disputes,  and  shall  not 
charge  consumers  any  fee  for  use  of  the 
Mechanism. 

(b)  The  warrantor  and  the  sponsor  of 
the  Mechanism  (if  other  than  the  war¬ 
rantor)  shall  take  all  steps  necessary  to 
ensure  that  the  Mechanism,  and  its 
members  and  staff,  are  sufBclently  insu¬ 
lated  from  the  warrantor  and  the  spon¬ 
sor.  so  that  the  decisions  of  the  members 
and  the  performance  of  the  staff  are  not 
influenced  by  either  the  warrantor  or  the 


sponsor.  Necessary  steps  shall  include,  at 
a  minimum,  committing  funds  In  ad¬ 
vance;  basing  personnel  decisions  solely 
on  merit,  and  not  assigning  conflicting 
warrantor  or  sponsor  duties  to  Mechan¬ 
ism  staff  persons. 

(c)  The  Mechanism  shall  impose  any 
other  reasonable  requirements  necessary 
to  ensure  that  the  members  and  staff  act 
fairly  and  expeditiously  in  each  dispute. 

§  703.4  Qnalifleadoti  o^nemben. 

(a)  No  member  deciding  a  dispute 
shall  be:  (1)  A  party  to  the  dispute,  or 
an  employee  or  agent  of  a  party  other 
than  for  purposes  of  deciding  disputes; 
or 

(2)  A  person  who  is  or  may  become  a 
party  in  any  legal  action,  including  but 
not  limited  to  class  actions,  r^ating  to 
the  product  or  complaint  in  dispute,  or 
an  employee  or  agent  of  such  person 
other  than  for  purposes  of  deciding  dis¬ 
putes.  For  purposes  of  this  paragraph  (a) 
a  person  shall  not  be  considered  a 
“party”  solely  because  he  or  she  acquires 
or  owns  an  interest  in  a  party  solely  for 
investment,  and  the  acquisition  or 
ownership  of  an  interest  which  is  offered 
to  the  general  public  shall  be  prima  facie 
evidence  of  its  acquisition  or  ownership 
solely  for  investment. 

(b)  When  one  or  two  members  are 
deciding  a  dispute,  all  shall  be  persons 
having  no  direct  involvement  In  the 
manufactore,  distribution,  sale  or  serv¬ 
ice  of  any  product.  When  three  or  more 
members  are  deciding  a  dispute,  at  least 
two-thirds  shall  be  persons  having  no  di¬ 
rect  involvement  in  the  manufacture,  dis- 
tributioii,  sale  or  service  of  any  product. 
“Direct  involvement”  shall  not  include 
acquiring  or  owning  eui  interest  solely  for 
investment,  and  the  acquisition  or  owner¬ 
ship  of  an  interest  which  is  offered  to  the 
general  public  shall  be  prima  facie  evi¬ 
dence  of  its  acquisition  or  ownership 
solely  for  investment.  Nothing  contained 
in  this  section  shall  prevent  the  members 
from  coosnlting  with  any  persons  knowl¬ 
edgeable  in  the  technical,  commercial  or 
other  areas  relating  to  the  product  which 
is  the  subject  of  the  dispute. 

(c)  Manbers  shall  be  persons  inter¬ 
ested  in  the  fair  and  exp^tlous  settle¬ 
ment  of  consumer  disputes. 

§  703.5  Operation  of  die  Mechanism. 

(a)  The  Mechanism  shall  establish 
written  operating  procedures  which  shall 
include  at  least  those  items  specified  in 
paragraphs  (b)-(j)  of  this  section.  Copies 
of  the  written  procedures  shall  be  made 
available  to  any  person  upon  request. 

(b)  Upon  notiflcation  of  a  dispute,  the 
Mechanism  shall  immediately  inform 
both  the  warrantor  amd  the  consumer  of 
receipt  of  the  dispute. 

(c)  The  Mechanism  shall  investigate, 
gather  and  organize  all  information  nec¬ 
essary  for  a  fair  and  expeditious  decision 
in  each  dispute.  When  any  evi^nce 
gathered  by  or  submitted  to  the  Mecha¬ 
nism  raises  Issues  relating  to  the  number 
of  repair  attempts,  the  length  of  repair 
periods,  the  possibility  of  unreasonable 
use  of  the  product,  or  any  other  Issues 
relevant  in  light  of  Title  I  of  the  Act  (or 
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imles  thereunder) ,  including  issues  relat¬ 
ing  to  consequential  damages,  or  any 
other  remedy  under  the  Act  (or  rules 
thereunder) ,  the  Mechanism  shall  inves¬ 
tigate  these  issues.  When  information 
which  will  or  may  be  used  in  the  decision, 
submitted  by  one  party,  or  a  consultant 
under  §  703.4(b),  or  any  other  source 
tends  to  contradict  facte  submitted  by 
the  other  party,  the  Mechanism  shall 
clearly,  accurately,  and  completely  dis¬ 
close  to  both  parties  the  contradictory 
information  (and  its  source)  and  shall 
provide  both  parties  an  opportunity  to 
explain  or  rebut  the  information  and  to 
submit  additional  materials.  The  Mech¬ 
anism  shall  not  require  any  information 
not  reasonably  necessary  to  decide  the 
dispute. 

(d)  If  the  dispute  has  not  been  settled, 
the  Mechanism  shall,  as  expeditiously  as 
possible  but  at  least  within  40  days  of 
notification  of  the  dispute,  except  as  pro¬ 
vided  in  paragraph  (e)  of  this  section: 

(1)  render  a  fair  decision  based  on  the 
information  gathered  as  described  in 
paragraph  (c)  of  this  section,  and  on  any 
information  submitted  at  an  oral  pres¬ 
entation  which  conforms  to  the  require¬ 
ments  of  paragraph  (f)  of  this  section 
(A  decision  shall  include  any  remedies 
appropriate  imder  the  circumstances, 
including  repair,  replacement,  refund. 


(2)  Prior  to  agreement  the  Mechanism 
fully  discloses  to  the  consumer  the  fol¬ 
lowing  information:  (i)  that  the  presen¬ 
tation  by  eithtf  party  will  take  place 
only  if  both  parties  so  agree,  but  that  if 
thdy  agree,  and  one  party  fails  to  appear 
at  the  agreed  upon  time  and  place,  the 
presentation  by  the  other  party  may  still 
be  allowed; 

(ID  That  the  members  will  decide  the 
dispute  whether  or  not  an  oral  presenta¬ 
tion  is  made; 

(ill)  The  proposed  date,  time  and  idace 
for  the  presentation;  and 

(iv)  A  brief  description  of  what  will 
occur  at  the  presentation  including.  If 
applicable,  parties’  rights  to  bring  wit¬ 
nesses  and/or  counsel;  and 

(3)  Each  party  has  the  right  to  be 
present  during  the  other  party’s  oral 
presentation.  Nothing  contained  in  this 
paragraph  (b)  of  this  section  shall  pre¬ 
clude  the  Mechanism  from  allowing  an 
oral  presentation  by  one  party,  if  the 
other  party  fails  to  appear  at  the  agreed 
upon  time  and  place,  as  long  as  all  of 
the  requirements  of  this  paragraph  have 
been  satisfied. 

(g)  ’The  Mechanism  shall  dnform  the 
consumer,  at  the  time  of  disclosiure  re¬ 
quired  in  paragraph  (d)  of  this  section 
^at:  (1)  if  he  cr  she  is  dissatisfied  with 
its  decision  or  warrantor’s  intended  ac- 


§  703.6  Recordkerping. 

(a)  The  Mechanism  shall  maintain 
records  on  each  dispute  referred  to  it 
which  shall  include:  (1)  Name,  address 
and  telephone  number  of  the  consumer; 

(2)  Name,  address,  telephone  number 
and  contact  person  of  the  warrantor; 

(3)  Brand  name  and  model  number  of 

the  product  involved;  . 

(4)  The  date  of  receipt  of  the  dis¬ 
pute  and  the  date  of  disclosure  to  the 
consiuner  of  the  decision; 

(5)  All  letters  or  other  written  docu¬ 
ments  submitted  by  either  pwtrty; 

(6)  All  other  evidence  collected  by 
the  Mechanism  relating  to  the  dispute, 
including  summaries  of  relevant  and 
material  portions  of  telephone  calls  and 
meetings  between  the  Mechanism  and 
any  other  person  (including  consultants 
described  in  §  703.4(b)); 

(7)  A  summary  of  any  relevant  and 
material  information  presented  by  either 
party  at  an  oral  presentation; 

(8)  The  decision  of  the  members  in¬ 
cluding  information  as  to  date,  time  and 
place  of  meeting,  and  the  identity  of 
members  voting;  or  information  on  any 
other  resolution; 

(9)  A  copy  of  the  disclosure  to  tlie 
parties  of  the  decision; 

(10)  A  statement  of  the  warrantor’s 
intended  action(s); 


reimbursement  for  expenses,  compensa¬ 
tion  for  damages,  and  any  other  reme¬ 
dies  available  under  the  written  war¬ 
ranty  or  the  Act  (or  rules  thereunder) ; 
and  a  decision  shall  state  a  specified 
reasonable  time  for  performance) ; 

(2)  Disclose  to  the  warrantor  its  deci¬ 
sion  and  the  reasons  therefor; 

(3)  If  the  decision  would  require  ac¬ 
tion  on  the  part  of  the  warrantor,  deter¬ 
mine  whether,  and  to  what  extent,  war¬ 
rantor  will  abide  by  its  decision;  and 

(4)  Disclose  to  the  consumer  its  deci¬ 
sion,  the  reasons  therefor,  warrantor’s 
intended  actions  (if  the  decision  would 
require  action  on  the  part  of  the  war¬ 
rantor),  and  the  information  described 
in  paragraph  (g)  of  this  section.  For  pur¬ 
poses  of  this  paragraph  (d)  a  dispute 
shall  be  deemed  settled  when  the  Mech¬ 
anism  has  ascertained  from  the  consumer 
that:  (1)  the  dispute  has  been  settled  to 
the  consiimer’s  satisfaction;  and  (il)  the 
settlement  contains  a  specified  reasona¬ 
ble  time  for  performance. 

(e)  The  Mechanism  may  delay  the 
performance  of  its  duties  vmder  para¬ 
graph  (d)  of  this  section  beyond  ihe  40 
day  time  limit:  (1)  where  the  period 
of  delay  is  due  solely  to  failure  of  a  con¬ 
sumer  to  provide  promptly  his  or  her 
.  name  and  address,  brand  name  and 
model  number  of  the  product  involved, 
and  a  statement  as  to  the  nature  of  the 
defect  or  other  complaint ;  or 

(2)  For  a  7  day  period  in  those  cases 
where  the  consumer  has  made  no  attempt 
to  seek  redress  directly  from  the  warran¬ 
tor. 


tions,  or  eventual  performance,  legal 
remedies,  including  use  of  small  claims 
court,  may  be  pursued; 

(2)  ’The  Mechanism’s  decision  Is  ad¬ 
missible  in  evidence  as  provided  in  sec¬ 
tion  110(a)  (3)  of  the  Act;  and 

(3)  The  consumer  may  obtain,  at  rea¬ 
sonable  cost,  copies  of  all  Mechanism 
records  relating  to  the  consumer’s  dis¬ 
pute. 

(h)  If  the  warrantor  has  agreed  to 
perform  any  obligations,  either  as  part 
of  a  settlement  agreed  to  after  notifica¬ 
tion  to  the  Mechanism  of  the  dispute  or 
as  a  result  of  a  decision  under  paragraph 
(d)  of  this  section,  the  Mechanism  shall 
ascertain  from  the  consumer  within  10 
working  days  of  the  date  for  perform¬ 
ance  whether  performance  has  occurred. 

(1)  A  requirement  that  a  consumer 
resort  to  the  Mechanism  prior  to  com¬ 
mencement  of  an  action  under  section 
110(d)  of  the  Act  shall  be  satisfied  40 
days  after  notification  to  the  Mechanism 
of  the  dispute  or  when  the  Mechanism 
completes  all  of  its  duties  under  para¬ 
graph  (d)  of  this  section,  whichever 
occurs  sooner.  Except  that,  if  the  Mech¬ 
anism  delays  performance  of  its  para¬ 
graph  (d)  of  this  section  duties  as 
allowed  by  paragraph  (e)  of  this  section, 
the  requirement  that  the  consumer  ini¬ 
tially  resort  to  the  Mechanism  shall  not 
be  satisfied  until  the  period  of  delay  al¬ 
lowed  by  paragraph  (e)  has  ended. 

(j)  Decisions  of  the  Mechanism  shall 
not  be  legally  binding  on  any  person. 
However,  the  warrantor  shall  act  in 
good  faith,  as  provided  in  §  703.2(g). 


In  any  civil  action  arising  out  of  a  war- 
(f)  The  Mechanism  may  allow  an  oral  ranty  obligation  and  relating  to  a  mat- 
presentation  by  a  party  to  a  dispute  (or  ter  considered  by  the  Mechanism,  any 


a  party’s  representative)  only  If:  (1) 
boto  warrantor  and  consumer  expressly 


decision  of  the  Mechanism  shall  be  ad¬ 
missible  in  evidence,  as  provided  in  sec- 


(11)  Copies  of  follow-up  letters  (or 
summaries  of  relevant  and  material  por¬ 
tions  of  follow-up  telephone  calls)  to  the 
consumer,  and  responses  thereto;  and 

(12)  Any  other  dociunente  and  com¬ 
munications  (or  smnmarles  of  relevant 
and  material  portions  of  oral  communi¬ 
cations)  relating  to  the  dispute. 

(b>  The  Mechanism  shall  maintain  an 
index  of  each  warrantor’s  disputes 
grouped  under  brand  name  and  sub- 
grouped  under  product  model. 

(c)  The  Mechanism  shall  maintain  an 
index  for  each  warrantor  as  will  show: 
(1)  All  disputes  in  which  the  warrantor 
has  promised  some  performance  (either 
by  settlement  or  in  response  to  a  Mech¬ 
anism  decision)  and  has  failed  to  com¬ 
ply;  and 

(2)  All  disputes  in  which  the  war¬ 
rantor  has  refused  to  abide  by  a  Mech¬ 
anism  decision. 

(d)  The  Mechanism  shall  maintain  an 
index  as  will  show  all  disputes  delayed 
beyond  40  days. 

(e)  The  Mechanism  sheill  compile 
semi-annually  and  maintain  statistics 
which  show  the  number  and  percent  of 
disputes  in  each  of  the  following  cate¬ 
gories:  (1)  Resolved  by  staff  of  the  Mech¬ 
anism  and  warrantor  has  complied; 

(2)  Resolved  by  staff  of  the  Mech¬ 
anism,  time  for  compliance  has  occurred, 
and  warrantor  has  not  complied; 

( 3)  Resolved  by  staff  of  the  Mechanism 
and  time  for  compliance  has  not  y^ 
occurred; 

(4)  Decided  by  members  and  warran¬ 
tor  has  complied; 

(5)  Decided  by  members,  time  for  com¬ 
pliance  has  occurred,  and  warrantor  has 
not  complied; 

(8)  Decided  by  members  and  time  for 


agree  to  the  presentation; 


tion  110(a)  (3)  of  the  Act. 


compliance  has  not  yet  occurred; 
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(7)  Decided  by  members  adverse  to  the 
consumer: 

(8)  No  Jurisdiction: 

(9)  Decision  delayed  beyond  40  days 
under  §  703.5(e)(1); 

(10)  Decision  delayed  beyond  40  days 
under  §  703.5(e)  (2) : 

(11)  Decision  delayed  beyond  40  days 
for  any  other  reason:  and 

(12)  Pending  decision. 

(f)  The  Mechanism  shall  retain  all 
records  specified  in  paragraphs  (a) -(e) 
of  this  section  for  at  least  4  years  after 
final  disposition  of  the  dispute. 

§  703.7  Audits. 

(a)  The  Mechanism  shall  have  an 
audit  conducted  at  least  annually,  to  de¬ 
termine  whether  the  Mechanism  and  its 
implementation  are  In  compliance  with 
this  part.  All  records  of  the  Mechanism 
required  to  be  kept  under  §  703.6  shall  be 
available  for  audit. 

(b)  Each  audit  provided  for  in  para¬ 
graph  (a)  of  this  section  shall  include 
at  a  minimum  the  following:  (1)  evalua¬ 
tion  of  warrantors’  efforts  to  make  con¬ 
sumers  aware  of  the  Mechanism’s  ex¬ 
istence  as  required  in  S  703.2(d) ; 

(2)  Review  of  the  indexes  maintained 
pursuant  to  S  703.6(b) ,  (c) ,  and  (d) ;  and 

(3)  Analysis  of  a  random  sample  of 
disputes  handled  by  the  Mechanism  to 
determine  the  following: 


(i)  adequacy  of  the  Mechanism’s  com¬ 
plaint  and  other  forms,  Investigation, 
mediation  and  follow-up  efforts,  and 
other  aspects  of  complaint  handling;  and 

(ii)  Accuracy  of  the  Mechanism’s  sta¬ 
tistical  compilations  under  S  703.6(e). 
(For  'Purposes  of  this  subparagraph 
“analysis”  shall  include  oral  or  written 
contact  with  the  consumers  involved  in 
each  of  the  disputes  in  the  random  sam¬ 
ple.) 

(c)  A  report  of  each  audit  under  this 
section  shall  be  submitted  to  the  Federal 
Trade  Commission,  and  shall  be  made 
available  to  any  person  at  reasonable 
cost.  The  Mechanism  may  direct  its 
auditor  to  delete  names  of  parties  to  dis¬ 
putes,  and  identity  of  products  involved, 
from  the  audit  report. 

(d)  Auditors  shall  be  selected  by  the 
Mechanism.  No  auditor  may  be  involved 
with  the  Mechanism  as  a  warrantor, 
sponsor  or  member,  or  employee  or  agent 
thereof,  other  than  for  purposes  of  the 
audit. 

§  703.8  Openness  of  records  and  pro¬ 
ceedings. 

(a)  The  statistical  summaries  spec¬ 
ified  in  S  703.6(e)  shall  be  available  to 
any  person  for  inspection  and  copying. 

(b)  Except  as  provided  under  para¬ 
graphs  (a)  and  (e)  of  this  section,  and 
paragraph  (c)  of  S  703.7,  all  records  of 


the  Mechanism  may  be  kept  confidential, 
or  made  available  only  on  such  terms  and 
conditions,  or  in  such  form,  as  the 
Mechanism  shall  permit. 

(c)  The  policy  of  the  Mechanism  with 
respect  to  records  made  available  at  the 
Mechanism’s  option  shall  be  set  out  in 
the  procediu-es  imder  §  703.5(a) ;  the 
policy  shall  be  applied  uniformly  to  all 
requests  for  access  to  or  copies  of  such 
records. 

(d)  Meetings  of  the  members  to  hear 
and  decide  disputes  shall  be  open  to  ob¬ 
servers  on  reasonable  and  nondiscrimina- 
tory  terms.  The  identity  of  the  parties 
and  products  involved  in  disputes  need 
not  be  disclosed  at  meetings. 

(e)  Upon  request  the  Mechanism  shall 
provide  to  either  party  to  a  dispute:  (1) 
access  to  all  records  relating  to  the  dis¬ 
pute;  and 

(2)  Copies  of  any  records  relating  to 
the  dispute,  at  reasonable  cost. 

(f)  The  Mechanism  shall  make  avail¬ 
able  to  any  person  upon  request,  infor¬ 
mation  relating  to  the  qualifications  of 
Mechanism  staff  and  members. 

Effective:  July  4, 1976. 

Promulgated  by  the  Federal  Trade 
Commission  December  31, 1975. 

Virginia  M.  Harding, 
Acting  Secretary. 
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